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WATER RIGHTS SETTLEMENT ACT 


MONDAY, MARCH 19, 1956 


Unirep Srates SENATE, 
SUBCOMMITTEE ON IRRIGATION AND RECLAMATION OF THE 
CoMMITTEE ON INTERIOR AND INSULAR AFFAIRS, 
Washington, D. C. 

The subcommittee met at 10 a. m., pursuant to call, in room 224, 
Senate Office Building, Hon. Clinton P. Anderson (chairman of the 
subcommittee) presiding. 

Present : Senators Clinton P. Anderson, New Mexico, and Arthur V. 
Watkins, Utah. 

Present also: Senators Alan Bible, Nevada; George W. Malone, 

Nevada; Frank A. Barett, Wyoming; Barry Goldwater, Arizona. 

Senator ANDERSON. The subcommittee will be in order. 

I might say that this is going to be a difficult morning. We hope 
that tomorrow will be a little easier. 

The Senate resumes again today on the farm bill at 11 o’clock. I 
have had a little trouble getting out of my office this morning. 

This is a hearing on S. 863 proposed by Senator Barrett, for him- 
self, Mr. Malone, Mr. Bible, Mr. Dworshak, Mr. Allott, Mr. Gold- 
water, Mr. Welker, and Mr. Curtis, to govern the control, appro- 
priation, use, and distribution of water. 

The bill and Senator Barrett’s corrections will be inserted in the 
record at this point. 

(The bill, S. 863, and amendments follow :) 


[S. 863, 84th Cong., Ist sess.] 
A BILL To govern the control, appropriation, use, and distribution of water 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That all of the navigable and unnavigable 
waters in the States enumerated in section 1 of the Reclamation Act of June 
17, 1902 (32 Stat. 388), and in the State of Texas, pursuant to the Act of February 
25, 1905 (33 Stat. 814), and the Act of June 12, 1906 (34 Stat. 259), are hereby 
declared free for appropriations under the jurisdiction of the State, and there- 
after subject to the laws of that State with respect to control, use, and distri- 
bution of such appropriated waters for all beneficial uses. 

Sec. 2. Federal officers, employees, agencies, and instrumentalities the same 
as private persons shall proceed in conformity with the laws of the State in 
which the appropriation has been or shall be instituted or perfected, and that 
each of them sball be governed by the laws of such State in respect to the control, 
use, and distribution of the appropriated water. 

Sec. 3. The provisions of this Act shall not be construed as repealing or affect- 
ing any of the provisions of section 8 of the Reclamation Act, 1902, but shall be 
construed as being supplementary thereto. 
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{[S. 863, 84th Cong., 2d sess. ] 
AMENDMENTS 


Intended to be proposed by Mr. Barrett to the bill (S. 863) to govern the 
control, appropriation, use, and distribution of water, viz: Strike out all after 
the enacting clause and insert in lieu thereof the following: 

That this Act may be cited as the “Water Rights Settlement Act of 1956’. 


DECLARATION OF POLICY 


Sec, 2. In the arid and semiarid regions west of the ninety-eighth meridian 
rights to the use of water are property rights which are fundamental to the 
economic life and well-being of the American people. In view of the fact that 
the needs for water do not coincide with the location or the natural flow of the 
available sources of supply, it is recognized that rights to impound and divert 
water and to apply it to beneficial purposes, frequently at places substantial 
distances from the points of diversion or storage, are matters of paramount im- 
portance. To promote the beneficial application of the available water supplies 
in these regions it is and has been necessary that public and nonpublic entities 
be encouraged to make investments in water resource developments. Security 
of right to the use of water for beneficial purposes is essential to such encourage- 
ment, and regulating the acquisition of water rights must be orderly and with 
full regard to the need for stability of such rights if public and private invest- 
ments in water resource development are to continue on a sound basis. Neither 
the proprietorship functions of the United States derived from the ownership of 
the public lands nor the exercise of its powers relating to interstate commerce 
and the general welfare should be permitted unduly to interfere with prior rights 
to the use of water or the orderly acquisition of such rights in the future. For 
more than ninety years this policy has been recognized by the Congress and the 
acquisition of such rights under State law has been encouraged and repeatedly 
protected by Federal legislation. Under this policy these States have been able 
to make their proper contribution to the strength of the Union, and twenty-seven 
million acres of arid and semiarid land have been brought under irrigation, of 
which only one-fourth are a result of federally assisted projects. It has not been 
and is not the intention of the Congress that Federal agencies, in pursuing their 
programs for water resources development in these arid and semiarid areas, 
shall have any prerogative to pre-empt the field or to cast clouds on the security 
of prior rights under State law acquired for beneficial purposes. Because of the 
fact that previous Acts of Congress have been and may be interpreted with respect 
to these States so as to cast clouds on such prior rights and to interfere with 
the future orderly development of water resources in accordance with the fore- 
going declaration, it is the purpose of this Act: (1) to remove any such clouds; 
(2) to provide for the future acquisition of unappropriated waters, navigable 
and nonnavigable, in compliance with State laws; and (3) to provide adequate 
protections of the Federal interests to the end that the Federal Government may 
perform its functions in a manner consistent with the foregoing purposes. 


DEFINITIONS 


Sec. 3. For the purposes of this Act— 

(a) “Federal agency” means the executive departments and independent estab- 
lishments of the United States, and corporations primarily acting as instrumen- 
talities or agencies of the United States; 

(b) “Employee of the government” includes officers or employees of any Fed- 
eral agency, members of the military or naval forces of the United States, and 
persons acting on behalf of any Federal agency in an official capacity, whether 
temporarily or otherwise. 


APPLICABILITY 


Sec. 4. This Act shall apply only to States lying wholly or in part west of the 
ninety-eighth meridian. 


FEDERAL INTERFERENCE WITH WATER RIGHTS PREVIOUSLY ACQUIRED UNDER STATE LAW 


Sec. 5. In the use of water for any purpose in connection with Federal pro- 
grams, projects, or activities no Federal agency or employee of the Government 
shall interfere with the exercise of any right to the use of water for beneficial 
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purposes heretofore acquired under and recognized by State custom or law except 
when expressly authorized by law and upon payment of just compensation there 
for: Provided, That the provisions of this Act shall not be construed to preclude, 
when authorized by Federal law, the acquisition by the United States of such 
rights by purchase, exchange, gift, or condemnation. 


FUTURE ACQUISITION OF WATER RIGHTS 


Sec, 6. Subject to existing rights under State law, all navigable and nonnavi 
gable waters are hereby reserved for appropriation and use of the public pur 
suant to State law, and rights to the use of such waters for beneficial purposes 
shall be acquired under State laws relating to the appropriation, control, use, and 
distribution of such waters. Federal ageneies and permittees, licensees, and 
employees of the Government, in the use of water for any purpose in connection 
with Federal programs, projects, activities, licenses, or permits, shall, as a con 
dition precedent to the use of any such water, acquire rights to the use thereof in 
conformity with State laws and procedures relating to the control, appropriation, 
use, or distribution of such water: Provided, That nothing in this Act shall be 
construed to preclude the storage and release of water by the United States solely 
for the prevention of floods: Provided further, That the United States may 
acquire such rights, when authorized under Federal law, by purchase, exchange, 
gift, or condemnation: Provided further, That no right acquired under State law 
shall be enforceable against the United States if such right would be enforceable 
against the United States only because of a State law or custom which diserimi- 
nates against the United States or denies the United States the opportunity to 
acquire such rights on terms and conditions at least as favorable as those under 
which any other entity or person may acquire such rights: And provided further, 
That nothing in this Act shall be construed to permit any person or entity to 
acquire the right:to store or divert waters in any national park or monument 
unless otherwise authorized by Act of Congress. 


WAIVER OF IMMUNITY TO SUIT 


Sec. 7. (a) Consent is hereby given to join the United States as a defendant 
in any suit relating to the control, appropriation, use, or distribution of water 
which is to be used for beneficial purposes when (1) the United States is or 
claims to be the owner of any right to the use of such water or is in the process 
of acquiring any right to the use thereof by appropriation under State law or 
otherwise, and (2) the United States is a necessary party to such suit. The 
United States, when a party to any such suit, (1) shall be deemed to have waived 
any right to plead that said State laws are inapplicable or that the United States 
is not amendable thereto by reason of its sovereignty, and (2) shall be subject 
to the judgments, orders, and decrees of the court having jurisdiction of any 
such suit in the same manner and to the same extent as a private individual 
under like circumstances: Provided, That judgment for costs shall not be en- 
tered against the United States in any such suit. 

(b) Summons or other process in any such suit may be served on the Attorney 
General of the United States or his designated representatives, or on the United 
States attorney for the district in which the court having jurisdiction of any 
such suit is situated. 

(c) In the absence of the service of summons or other process in any such 
suit, the Attorney General of the United States or his designated representative 
is authorized, either in person or by writing, to make an appearance or file 
pleadings in any such suit on behalf of the United States and thereby to subject 
the United States to the jurisdiction of any such court. 

(d) On petition of the United States any such suit may be removed pursuant 
to title 28 of the United States Code from a State court to the district court of 
the United States for the district and division within which such action is 
pending. 


INTERSTATE LITIGATION 
Sec. 8. Nothing in this Act shall be construed as authorizing the joinder of the 


United States in any suit or controversy in the Supreme Court of the United 
States relating to the rights of States to the use of the water of any interstate 


stream. 
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EQUITABLE APPORTIONMENT AND TREATY OBLIGATIONS 


Sec. 9. Nothing in this Act shall be construed to interfere with the rights 
of any State to waters apportioned under any interstate compact or judicial 
decree, or to permit appropriations of water under State law which interfere with 
the fulfillment of treaty obligations of the United States. 

Amend the title so as to read: “A bill to recognize and confirm the authority 
of arid and semiarid States relating to the control, appropriation, use, or dis- 
tribution of water within their geographic boundaries, and for other purposes.” 


Senator Anperson. We also have here a letter from the Executive 
Office of the President, which will be included in the record. 
(The letter referred to follows :) 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington, D. C., March 15, 1956. 
Hon. JAMES E. Murray, 
Chairman, Committee on Interior and Insular Affairs, 
United States Senate, Washington, D. C. 


My DrAr Mr. CHAIRMAN: This is in reply to your letter of March 5, 1956, 
requesting the views of the Bureau of the Budget on S. 863, a bill to govern the 
control, appropriation, use, and distribution of water, and on the amendment 
to S. 863 proposed by Senator Barrett. The amendment is in the nature of a 
substitute bill and would be known as the Water Rights Settlement Act of 1956. 

Both S. 863 and the amendment proposed would apply only to the States situ- 
ated wholly or in part west of the 98th meridian. While the bill and the amend- 
ment differ substantially in format, their purpose appears to be similar. This 
purpose is to prohibit any Federal agency or employee from interfering in the 
17 western States “with the exercise of any right to the use of water for bene- 
ficial purposes heretofore acquired under and recognized by State custom or law 
except when expressly authorized by law and upon payment of just compen- 
sation therefor * * *.” Federal agencies and those proposing to operate under 
Federal authority would also be required to acquire all rights to the use of water 
under State law, except for the storage and release of water by the United 
States solely for the prevention of floods. 

The Department of Justice discusses certain legal and constitutional ques- 
tions with repect to this legislation in considerable detail in its report to your 
committee. The Bureau believes that these questions should be most carefully 
considered by the committee. 

Apart from any legal and constitutional questions which may be presented, 
the bills deal with important and complex matters of water resources policy. 
These matters are discussed in the reports of the various agencies, particularly 
the Departments of the Interior and Agriculture. In connection with these 
questions, this Bureau believes that there will be wide support for the declara- 
tion of policy in section 2 of the proposed amendment, which reads in pertinent 
part as follows: “To promote the beneficial application of the available water 
supplies in these regions it is and has been necessary that public and nonpublic 
entities be encouraged to make investments in water resource developments. 
Security of right to the use of water for beneficial purposes is essential to such 
encouragement, and regulating the acquisition of water rights must be orderly 
and with full regard to the need for stability of such rights if public and private 
investments in water resource development are to continue on a sound basis.” 

However sympathetic the executive agencies may be to such a declaration of 
policy by the Congress, the fact remains that serious problems of Federal policy 
regarding the exercise of water rights, particularly in the arid and semiarid 
areas of the West, have existed for a long time and there are basic conflicts 
which must be resolved. Most recently this matter was considered by the Presi- 
dent’s Advisory Committee on Water Resources Policy. It came to the con- 
clusion that the complexity of the problem required further study under the 
leadership of the Federal Government, but in collaboration with State and local 
entities. The Bureau of the Budget believes that such a study is essential to 
the proper evaluation of legislation along the lines of S. 863. Meanwhile, how- 
ever, we believe that individual problems should be solved in the light of cir- 
cumstances peculiar to them. Therefore, the executive agencies will work out 
solutions to specific situations in cooperation with the States, without prejudice 
to any broader policy ultimately developed. 
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In the circumstances, the Bureau of the Budget recommends against the en- 
actment at this time of either S. 863 or the amendment proposed by Senator 


Barrett. 
Sincerely yours, i 
(Signed) Prrcy Rappaport, Assistant Director. 


Senator Anprerson. We have a communication from the Federal 
Power Commission which will be made a part of the record. 
(The information referred to follows :) 


FEepERAL Power COMMISSION REPORT ON COMMITTEE PRINT OF PROPOSED 
AMENDMENTS TO 8. 863, 84TH CONGRESS 


A BILL to recognize and confirm the authority of arid and semiarid states relating to the 
control, appropriation, use, or distribution of water within their geographic boundaries, 


and for other purposes 

The proposed amendments to the bill 8S. 863, as contained in the committee 
print of August 17, 1955 are in the nature of a substitute and would be known 
as the Water Rights Settlement Act of 1956. The bill, as amended, would 
prohibit Federal agencies from interfering with the exercise of existing water 
rights acquired under and recognized by State custom or law, and would require 
Federal agencies and those proposing to operate under Federal authority to 
acquire water rights under State law. ‘ 

Existing water rights lawfully acquired under State laws are recognized in sec- 
tion 5 of the amended bill in substantially the same manner that they are recog- 
nized in section 27 of the Federal Power Act. The Power Act provides for the 
issuance of licenses for the construction of hydroelectric plants by non-Federal 
interests on lands and water subject to the jurisdiction of Congress and for 
the purpose of utilizing surplus water or water power from a Government dam. 

Under neither section 5 of the amended bill nor under section 27 of the Federal 
Power Act can vested water rights be taken without compensation and without 
compliance with State laws. This is but the continuation of a policy first estab 
lished by Congress in 1866 to encourage the use of water in the arid and semiarid 
West by recognizing vested water rights acquired under State law. 

Section 6, however, is a departure from past policy and would surrender to 
the 17 Western States all of the future right of the United States to control, use, 
license, or permit the use or distribution of navigable and nonnavigable waters 
within those States. Under section 6 all Federal agencies and permittees, 
licensees, and employees would be required to conform to State laws before they 
could use water for any purpose or permit its use by others. All navigable and 
nonnavigable water is reserved in section 6 by the United States for appropria- 
tion and use of the public pursuant to the State laws. There is an express sav- 
ing of the right of the United States to store and release water for the preven- 
tion of floods, but otherwise the United States is placed on a parity with any 
other entity or person in the acquisition of water rights under State law. 

To the extent that the amended bill is drawn upon the principle that the 
United States may reserve water on streams or lands over which it has owner- 
ship or control, it is a proper recognition of the authority of Congress under the 
commerce clause and the property clause of the Constitution to control commerce 
and the waters which affect or make commerce possible and to use and dispose 
of Federal property, lands, and waters, as Congress may find to be in the public 
interest. Since these are constitutional powers, it is doubtful, as an incidental 
matter, that one Congress could deprive a succeeding Congress of its authority 
to exercise these powers. But whether the provisions of section 6 should be 
enacted is, of course, a question of policy for Congress and not for the Federal 
Power Commission and the Commission makes no recommendations thereon, 
although the following comments appear pertinent. 

The only aspect of the bill which would relate to those uses for which the 
Federal Power Commission has been given responsibilities by Congress concerns 
the use of water by licensees for the development of hydroelectric power when 
the water is subject to the jurisdiction of Congress. Under the Federal Power 
Act these licenses, as the Supreme Court has pointed out, can only be issued 
for projects which conform to national plans of development wherein the broad 
publie interests are safeguarded and recognition is given to the needs of com- 
merce, flood control, water power development, and other beneficial public uses, 
including ‘recreational purposes. 
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The licensing provisions of the Federal Power Act, as the Supreme Court has 
said, are “the outgrowth of a widely supported effort of the conservationists 
toseeure the enactment of a complete scheme of national regulation which would 
permit the comprehensive development of the water resources of the Nation, 
insofar as it was within the reach of the Federal power to do so, instead of the 
piecemeal, restrictive, negative approach of the river and harbor acts and other 
Federal laws previously enacted.” The detailed provisions of the Power Act, 
the Court said, leave no room or need for conflicting State controls (First Iowa 
Cooperative v. Federal Power Commission, 328 U. 8S. 152, 180 (1946) ; see also 
United States v. Appalachian Electric Power Co., 311 U. 8. 377, 404, 405 (1940). 

By giving certain States an absolute veto power over licenses for hydroelectric 
projects within their boundaries, the bill would render nugatory the licensing 
scheme of the Federal Power Act which has been effective for the past 36 years. 
This is not to say that there are not proper spheres of control which may and 
should be exercised by the respective States, for the Federal Power Act aiready 
gives recognition to the desirability for integrated rather than duplicating 
Federal and State controls. Section 27 of the act protects vested rights acquired 
under State law for the control, appropriation, use, or distribution of water in 
irrigation or for municipal or other uses of the same nature. And there are other 
State laws with which a licensee must comply and for which the Commission 
may call for a showing under section 9 (b) of the Federal Power Act, as stated 
in First Iowa Cooperative v. Federal Power Commission, supra, at page 180. 
Also, as the Supreme Court has held, licensees are required to conform to State 
proprietary laws in addition to securing a license under the Federal Power Act 
before they can lawfully use the waters of even navigable streams (Federal 
Power Commission v. Niagara Mohawk Power Co., 347 U. 8. 239 (1954)). But 
these matters under State control cannot stop the construction of a licensed proj- 
ect nor give the States a veto power as would be permitted under the amended 
bill. 

In a decision last June in the case of Federal Power Commission v. Oregon 
(349 U. S. 345), the Supreme Court applied the principle of Federal supremacy 
which it had many times previously stated and it held a Federal Power Act 
license valid notwithstanding the failure of the power company to secure author- 
ity from the State of Oregon, although the only basis of Federal jurisdiction 
asserted over the waters was the ownership of lands by the United States. 
The Supreme Court said that this proprietary interest of the United States in- 
cluded a rgiht to use or dispose of the unappropriated waters of a nonnavigable 
stream flowing across reserved Government lands. No vested water rights were 
involved, for they are protected by the provisions of section 27 of the Federal 
Power Act to which we have referred. Nevertheless, section 6 of the amended 
bill would require State authorization before a Federal Power Commission 
license could be utilized in a situation similar to any of the situations in which 
the above decisions were made. 

It may be that the principal objective of the bill is to place water use at Fed- 
eral military, naval, and civil installations under State control, for the provi- 
sions of the bill appear to be so drawn. But if it is not intended to severely re- 
strict the effectiveness of the licensing provisions of the Federal Power Act, 
the bill should be further amended to expressly state that it will not apply 
or be construced as applying to any provisions of the Federal Power Act. Since 
this is essentially a policy question for Congress, however, no recommendation 
is submitted by the Commission as to the passage of the bill. 

FEDERAL POWER COMMISSION, 
By JeERoME K. KUYKENDALL, 
Chairman. 


Senator Anperson. We all recognize that this is a matter of extreme 
importance to the West, a question of the extent to which Federal con- 
trol will or can be exercised without regard to State laws protectin 
the water rights and use as those State laws have long been interpreted. 

We have a little difficuity, I think, with the points of view inside the 
administration. Almost any administration would have that difficulty 
because, within the Department of Justice, seemingly they are in a 
position of opposition on constitutional and legal grounds. 

The Bureau of the Budget has coordinated the position of the-other 
agencies, some of which favor the measure from the policy and admin- 
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istrative standpoint and some of which do not. A clash of views is 
therefore possible. . 

We will start this morning with Senator Barrett who has given an 
enormous amount of time and thoughtful attention to this problem. 

Senator Barrerr. Mr. Chairman, I wonder if we could first have the 
amendment made a part of the record ? 

Senator Anprerson. That has already been done. 

Senator Barrett. Mr. Chairman, at the outset let me say that Sen 
ators Malone, Bible, Dworshak, Allott, Goldwater, Welker, and Cur 
tis have joined with me in offering this amendment. Also, I might 
say that Congressman Engle, chairman of the House Committee on 
Interior and Insular Affairs, Congressman Budge of Idaho, Congress 
man Thomson, of Wyoming, and others have introduced identical 
bills on the House side. 

should like to ask at this time, Mr. Chairman, tnanimous consent 
to insert in the record a copy of my statement on the western water 
law problem. . | 

Senator AnpEerson. Without objection, the item will be inserted in 
the record entitled “The Stakes Are High—The Fight Over Western 
Water Rights Is Underway.” 

(The information referred to follows :) 


[From the Congressional Record, 84th Cong., 1st sess. ] 


THE STAKES ARE HIGH—THE FIGHT OVER WESTERN WATER RIGHTS 
IS UNDERWAY 


Extension of Remarks of Hon. Frank A. Barrett, of Wyoming, in the Senate of 
the United States Tuesday, August 2, 1955 


Mr. Barretr. Mr. President, I ask unanimous consent to have printed in the 
Appendix of the Record a speech which I have prepared for delivery at the 
anual convention of the National Reclamation Association at Lincoln, Nebr., 
on October 24 on the control, appropriation, use, and distribution of water. 

There being no objection, the speech was ordered to be printed in the Record, 
as follows: 

THE STAKES ARE Hicu 


President Peterson, ladies and gentlemen, I am delighted at the opportunity 
to meet with you again for the purpose of reporting on the status of irrigation 
legislation pending before Congress 

I take this opportunity to call attention to a problem of tremendous importance 
to the people of the West. For nearly a century it has been the settled rule that 
western water rights are dependent on and determined by State law. That’s 
precisely what the Congress intended down through the years, yet a small but 
determined group continue to carry on the fight for the control of our western 
waters. It is true that we have lost a legal skirmish or two but the stakes are high 
and now the people of the West are alarmed and they are ready to fight. Let 
no one be so misled as to believe that the people of the western empire will 
under any conceivable set of circumstances surrender their water rights to 
the Federal Government. We are prepared to battle to the bitter end to preserve 
and protect our western water rights. 

The economy of thriving communities all over the West depend almost entirely 
on the crops produced from their 27 million acres under irrigation. Water has 
been applied to 75 percent of that acreage as a result of substantial local invest 
ments over a period of many years. The stability and security of western water 
law provided the incentive for these large investments of private capital. These 
unwarranted attacks on our water rights strike directly at the foundation of 
the economy of the Western States. Freedom to divert water and ajply it to 
beneficial uses long distances from the point of diversion is essential to the growth 
development and prosperity of our public land States. 
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CONGRESS MUST ACT 


I am prepared to say that the time has come for the Congress to reaffirm, re 
state, and reinforce that long list of Federal laws enacted for the express purpose 
of preserving the integrity of State water law. If we fail to do so I am very 
fearful there will be a continuing trend toward Federal encroachment on this 
traditional field of State jurisdiction. Strange as it may seem, this movement 
could constitute a serious threat to water rights long since acquired and put to 
beneficial use in the Western States. 


MANY BILLS HAVE BEEN PREPARED 


Many Members of the Senate and the House from the Western States have been 
greatly concerned with this problem and appropriate bills have been introduced 
seeking a solution of this problem. In the last session of Congress I introduced 
S. 863 for myself and for Senators Malone, Bibie, Dworshak, Allott, Goldwater, 
Welker, and Curtis. Many other Senators indicated their desire to be asso- 
ciated with legislation along the lines of my bill. Earlier this year H. R. 741, 
H. R. 3404, and H. R. 6147, all being similar in purpose and effect, were intro- 
duced in the House. The position of your association, President Peterson, is 
plain and evident on the objectives of legislation of this general character from 
resolution No. 2, adopted at your 1954 annual convention, which reads as follows: 


RESOLUTION OF THE NATIONAL RECLAMATION ASSOCIATION 


“Whereas the authority to regulate and control the appropriation, distribu- 
tion, and use of the waters of streams arising in States lying wholly or partly 
west of the 98th meridian is properly the exclusive sovereign function of the 
States; and 

“Whereas existing laws have not resulted in clear and uniform practice in 
accordance with said principles by all Federal agencies and officers having to 
do with use or development of water resources : Now, therefore, be it 

“Resolved by the National Reclamation Association, reaffirming and amplify- 
ing its policy developed during past years by appropriate resolutions, That the 
association urges the enactment of a Federal law clearly and unequivocally 
recognizing the title of the States to waters therein, and requiring all Federal 
agencies and officers to proceed in conformity with State water laws in all 
matters having to do with appropriation, adjudication, use, ownership, and dis- 
tribution of water and water rights in such States; be it further 

“Resolved, That the association strongly urges the cooperation of the executive 
branch of the Government in the attainment of the above objectives.” 


IMMEDIATE ACTION NECESSARY AS RESULT OF THE RECENT OREGON CASE 


In my judgment the decision of the Supreme Court rendered on June 6 last 
in the case of the Federal Power Commission vy. The State of Oregon has made 
the need for this type of legislation more urgent than ever. In a sincere effort 
to find proper and adequate language to clearly define and restate the Federal 
law in this field, I have sough the aid and assistance of a number of highly 
qualified and interested persons in revising the langauge of S. 863 and also in 
preparing this statement. It seems to me that some of the safeguards afforded 
lederal interests in the revised bill are unnecessary, but we have incorporated 
them in the new draft to meet some of the objections which have been raised 
to S. 863 at various times. 

I have forwarded the redraft to the staff of our Senate Committee on Interior 
and Insular Affairs and I have been assured that a committee print of the new 
draft will be made available in the nature of a proposed amendment to my bill 
S. 863. The revised langauge submitted is as follows: 


COMMITTEE PRINT PROPOSED REVISION 8. 863 


“Be it enacted, etc., That this act may be cited as the ‘Water Rights Settle- 
ment Act of 1956.’ 
“DECLARATION OF POLICY 


“Sec. 2. In the arid and semiarid reigions west of the 98th meridian rights 
to the use of water are properly rights which are fundamental to the economic 
life and well-being of the American people. In view of the fact that the needs 
for water do not coincide with the location or the natural flow of the available 
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sources of supply, it is recognized that rights to impound and divert water and 
to apply it to beneficial purposes, frequently at places substantial distances from 
the points of diversion or storage, are matters of paramount importance. To 
promote the beneficial application of the available water supplies in these regions 
it is and has been necessary that public and nonpublic entities be encouraged to 
make investments in water resource developments. Security of right to the 
use of water for beneficial purposes is essential to such encouragement, and 
regulating the acquisition of water rights must be orderly and with full regard 
to the need for stability of such rights if public and private investments in 
water-resource development are to continue on a sound basis. Neither the 
proprietorship functions of the United States derived from the ownership of 
the public lands nor the exercise of its powers relating to interstate commerce 
and the general welfare should be permitted unduly to interfere with prior 
rights to the use of water or the orderly acquisition of such rights in the future. 
For more than 90 years this policy has been recognized by the Congress and the 
acquisition of such rights under State law has been encouraged and repeatedly 
protected by Federal legislation. Under this policy these States have been able 
to make their proper contribution to the strengh of he Union, and 27 million 
acres of aird and semiarid land have been brough under irrigation, of which 
only one-fourth are a result of federally assisted projects. It has not been and 
is not the intention of the Congress that Federal agencies, in pursuing their 
programs for water resources development in these arid and semiarid areas, 
shall have any prerogative to preempt the field or to cast clouds on the security 
of prior rights under State law acquired for beneficial purposes. Because of 
the fact that previous acts of Congress have been and may be interpreted with 
respect to these States so as to cast clouds on such prior rights and to interfere 
with the future orderly development of water resources in accordance with 
the foregoing declaration, it i the purpose of this act: (1) to remove any such 
clouds; (2) to provide for the future acquisition of unappropriated waters, 
navigable and nonnavigable, in compliance with State laws; and (3) to provide 
adequate protections of the Federal interests to the end that the Federal Gov- 
ernment may perform its functions in a manner consistent with the foregoing 
purposes. 
“DEFINITIONS 


“Seo. 3. For the purposes of this act— 

“(a) ‘Federal agency’ means the executive departments and independent estab- 
lishments of the United States, and corporations primarily acting as instrumen- 
talities or agencies of the United States; 

“(b) ‘Employee of the Government’ includes officers or employees of anv Fed- 
eral agency, members of the military or naval forces of the United States, and 
persons acting on behalf of any Federal agency in an official capacity, whether 
temporarily or otherwise. 

“APPLICABILITY 


“Sec. 4. This act shall apply only to States lying wholly or in part west of the 
98th meridian. 


“FEDERAL INTERFERENCE WITH WATER RIGHTS PREVIOUSLY ACQUIRED UNDER 
STATE LAW 


“Sec. 5. In the use of water for any purpose in connection with Federal pro- 
grams, projects, or activities no Federal agency or employee of the Government 
shall interfere with the exercise of any right to the use of water for beneficial 
purposes heretofore acquired under and recognized by State custom or law except 
when expressly authorized by law and upon payment of just compensation there- 
for: Provided, That the provisions of this act shall not be construed to preclude, 
when authorized by Federal law, the acquisition by the United States of such 
rights by purchase, exchange, gift, or condemnation. 


“FUTURE ACQUISITION OF WATER RIGHTS 


“Src. 6. Subject to existing rights under State law, all navigable and nonnavi- 
gable waters are hereby reserved for appropriation and use of the public pursuant 
to State law, and rights to the use of such waters for beneficial purposes shall be 
acquired under State laws relating to the appropriation, control, use, and distri- 
bution of such waters. Federal agencies and permittees, licensees, and employ- 
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ees of the Government, in the use of water for any purpose in connection with 
Federal programs, projects, activities, licenses, or permits, shall, as a condition 
precedent to the use of any such water, acquire rights to the use thereof in con- 
formity with State laws and procedures relating to the control, appropriation, 
use, or distribution of such water: Provided, That nothing in this act shall be con- 
strued to preclude the storage and release of water by the United States solely 
for the prevention of floods: Provided further, That the United States may ac- 
quire such rights, when authorized under Federal law, by purchase, exchange, 
gift, or condemnation: Provided further, That no right acquired under State law 
shall be enforceable against the United States if such right would be enforceable 
against the United States only because of a State law or custom which discrimi- 
mates against the United States or denies the United States the opportunity to 
acquire such righs on terms and conditions at least as favorable as those under 
which any other entity or person may acquire such rights: And provided further, 
That nothing in this act shall be construed to permit any person or entity to ac- 
quire the right to store or divert waters in any national park or monument unless 
otherwise authorized by act of Congress. 


“WAIVER OF IMMUNITY TO SUIT 

“Spec. 7. (a) Consent is hereby given to join the United States as a defendant in 
any suit relating to the control, appropriation, use, or distribution of water which 
is to be used for beneficial purposes when (1) the United States is or claims to be 
the owner of any right to the use of such water or is in the process of acquiring 
any right to the use thereof by appropriation under State law or otherwise, and 
(2) the United States is a necessary party to such suit. The United States, when 
a party to any such suit, (1) shall be deemed to have waived any right to plead 
that said State laws are inapplicable or that the United States is not amenable 
thereto by reason of its sovereignty, and (2) shall be subject to the judgments, 
orders, and decrees of the court having jurisdiction of any such suit in the same 
manner and to the same extent as a private individual under like circumstances: 
Provided, That judgment for costs shall not be entered against the United States 
in any such suit. 

“(b) Summons or other process in any such suit may be served on the Attorney 
General of the United States or his designated representative, or on the United 
States attorney for the district in which the court having jurisdiction of any such 
suit is situated. 

“(c) In the absence of the service of summons or other process in any such 
suit, the Attorney General of the United States or his designated representative 
is authorized, either in person or by writing, to make an appearance or file 
pleadings in any such suit on behalf of the United States and thereby to subject 
the United States to the jurisdiction of any such court. 

“(d) On petition of the United States any such suit may be removed pursuant 
to title 28 of the United States Code from a State court to the disrict court of the 
United States for the district and division within which such action is pending. 


“INTERSTATE LITIGATION 


“Sec. 8. Nothing in this act shall be construed as authorizing the joinder of 
the United States in any suit or controversy in the Supreme Court of the United 
States relating to the rights of States to the use of the water of any interstate 
stream. 


“EQUITABLE APPORTIONMENT AND TREATY OBLIGATIONS 


“Sec 9. Nothing in this act shall be construed to interfere with the rights of 
any State to waters apportioned under any interstate compact or judicial decree, 
or to permit appropriations of water under State law which interfere with the 
fulfillment of treaty obligations of the United States.” 


CONGRESS HOLDS WATER RIGHTS DEPEND ON STATE LAW 


Congress has repeatedly endeavored to express its intention that Federal 
programs should not interfere with State law relating to the ownership, control, 
appropriation, distribution, and use of water. The Congress defined its policy 
as early as 1866 when it encouraged State control by permitting the acquisition 
of water rights first on nonnavigable streams and bodies of water, on the public 
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lands of the 8 Western States and 8 Territories and later when it subordinated 
navigation west of the 98th meridian to appropriative rights and by subjecting 
flood-control projects to the policy of protecting present and future beneficial 
consumptive uses and recently by providing for adjudication of water rights, 
other than on interstate streams, in State courts. Down through the years the 
Congress has reaffirmed its position time and again that western water 
laws are to be observed and followed by the Federal Government. Let me cite 
these provisions of law: 
The act of July 26, 1866 (14 Stat. 253) ; 
The act of July 9, 1870 (16 Stat. 218) ; 
The Desert Land Act of March 3, 1877 (19 Stat. 390) ; 
Section 8 of the Reclamation Act of 1902 (32 Stat. 390) ; 
. Sections 9 (b) and 27 of the Federal Power Act of 1920 (41 Stat. 1077); 
6. Section 3 of the Taylor Grazing Act of 1984 (48 Stat. 1269) ; 
7. The Great Plains Water Conservation and Utilization Projects Act of 
October 14, 1920 (54 Stat. 1119) ; 

8 The Water Conservation Act of 1939 (53 Stat. 1419) ; 
9. Section 1 of the Flood Control Act of February 22, 1944 (58 Stat. S87) ; 

10. The National Parks Act of 1946 (60 Stat. S85) ; 

11. Section 208 of the act of July 10, 1952, authorizing suits against the United 
States in State courts for the adjudication of water rights; 

12. Subsection 3 (e) of the Submerged Lands Act of May 22, 1953 (67 Stat. 
31); and finally, 

13. The act of July 23, 1955 (being section 4 (b) of Public Law 167—S4th 
Cong.), the act providing for multiple use of the surface of tracts of public land. 


Wm CoN 


DESERT ACT OF 1877 PAVED WAY FOR STATE CONTROLS 


Until very recently it was generally believed that the Desert Land Act of 1877 
effectively severed the usufructuary rights to water from the Federal ownership 
of all public lands so as to render the water subject to appropriation under State 
law. California Oregon Power Co. vy. Beaver Portland Cement Co. (295 U. 8. 
142): see Nebraska v. Wyoming (325 U. 8S. 589, 611 et seq.). The sweeping 
opinion in the former case seemed to provide ample justification for such a 
belief. The Supreme Court said in the case California Oregon Power Co. \ 
Beaver Portland Cement Co. (295 U. S., at 162-163) : 

“As the owner of the public domain, the Government possessed the power to 
dispose of land and water thereon together, or to dispose of them sepa- 
rately * * *, The fair construction of the provision now under review is 
that Congress intended to establish the rule that for the future the land should 
be patented separately ; and all nonnavigable waters thereon should be reserved 
for the use of the public under the laws of the States and Territories named. 
The words that the water of all sources of water supply upon the public lands 
and not navigable ‘shall remain and be held free for the appropriation and 
use of the public’ are not susceptible of any other construction. The only 
exception made is that in favor of existing rights; and the only rule spoken of is 
that of appropriation. * * *. What we hold is that following the act of 1877, 
if not before, all nonnavigable waters then a part of the public domain became 
publici juris, subject to the plenary control of the designated States * *”” 


THE RECENT OREGON CASE 


In the case of Federal Power Commission v. Oregon (docket 367), decided 
on June 6 last, the Supreme Court injected great doubt and uncertainy into 
the validity of many water law prineples accepted generally in the public land 
States. ‘The applicant in that case did not acquire water rights for power 
generation under the laws of Oregon, notwithstanding the provisions of section 
9 (b) and 27 of the Federal Water Power Act of 1920, as amended. The pro 
posed dam would abut an Indian reservation created in 1855 on one side and 
a power site reserve, established in 1909, on the other. The Court sustained 
the granting of the license, notwithstanding the failure to comply with State 
law, on the ground, among others, that the Desert Land Act of 1877 does not 
apply “to the use of waters on reservations of the United States.” It appears 
clear that the court used the term “reservations” to include all public lands 
withdrawn or reserved from sale or disposition under the public land laws, 
such as national forests. 


T5335—56 2 
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JUSTICE DOUGLAS DISSENTS 


Justice Douglas, in a dissenting opinion filed on June 6, 1955, in the case 
of F. P. C. v. Oregon above referred to, said: 

“The argument pressed on us by the United States is akin to the one urged 
in Nebraska v. Wyoming (325 U. S. 589, 611 et seqg.). In that case, the United 
States struggled to be rid of the rule of law that made its water rights on 
nonnavigable streams of the West dependent on State law. It claimed that 
it owned all the unappropriated water in the basin of the North Platte River. 
The argument was made not only under the Reclamation Act of 1902 (32 Stat. 
388), but also under the Desert Land Act of 1877 (19 Stat. 377), the act involved 
here. We reserved decision as to whether under some circumstances the United 
States might be the owner of unappropriated water rights. But we held that 
under those acts the United States took its water rights like other landowners, 
viz, pursuant to State law governing appropriation. 

“Unless we are to depart from that ruling, we must accept Oregon’s claim here. 

Justice Douglas cited two cases supporting his position, Power Company vy. 
Cement Company above mentioned and also the case of Ickes v. For (300 U. S. 
&2), arising in the State of Washington, in which case the Secretary of the 
Interior contended that because the Government diverted, stored, and distributed 
the water it thereby acquired ownership of that water. The Supreme Court 
rejected this contention. Appropriations, under the Reclamation Act, it said, 
were made not for the Government but for the use of the landowners, and by 
the terms of that law, as well as Washington law and of the contract, the water 
rights became the property of the landowners, wholly distinct from the prop- 
erty of the Government in the irrigation works. 

Justice Douglas concluded his opinion with this powerful and impelling 
statement: 

“The Desert Land Act applies to ‘public land’; and the Federal Power Act 
(41 Stat. 1063, as amended, 16 U. S. C. 7T91a et seq.), grants the Commission 
authority to issue licenses for power development ‘upon any part of the public 
lands and reservations of the United States.’ * * * The definition of those terms 
in the act says nothing about water rights. And, as I have pointed out, it has 
been the long-term policy of Congress to separate western land from water rights. 

“The final resort of the Commission is to the act of June 25, 1910 (36 Stat. 
847), providing: 

“*That the President may, at any time in his discretion, temporarily with- 
draw from settlement, location, sale, or entry any of the public lands of the 
United States, including the district of Alaska and reserve the same for water- 
power sites, irrigation, classification of lands, or other public purposes to be 
specified in the orders of withdrawals, and such withdrawals or reservations shall 
remain in force until revoked by him or by an act of Congress.’ 

“It was under this act that some of the lands here involved were reserved for 
a power site. But the act of June 25, 1910, by its very terms, did no more than 
withdraw these public lands ‘from settlement, location, sale, or entry.’ The 
act did not purport to touch or change in any way the provision of the Desert 
Land Act that pertains to water rights. If the words of the 1910 act are 
to control, water rights remained undisturbed. The lands remained ‘public 
lands,’ save only that settlers could not locate on them. I assume that the 
United States could have recalled its grant of jurisdiction over water rights, sav- 
ing, of course, all vested rights. But the United States has not expressly done 
so; and we should not construe any law as achieving that result unless the pur- 
pose of Congress is clear. 

“The reason is that the rule adopted by the Court profoundly affects the econ- 
omy of many States, 10 of whom are here in protest. In the West, the United 
States owns a vast amount of land, in some States over 50 percent of all the land. 
If by mere Executive action the Federal lands may be reserved and all the water 
rights appurtenant to them returned to the United States, vast dislocations in 
the economies of the Western States may follow. For the right of withdrawal 
of public lands granted by the 1910 act is not only for ‘waterpower sites’ but 
for a host of public projects—irrigation, classifications of lands, or other public 
purposes.’ Federal officials have long sought that authority. It has been con- 
sistently denied them. We should deny it again. Certainly the United States 
could not appropriate the water rights in defiance of Oregon law, if it built the 
dam. It should have no greater authority when it makes a grant to a private 
power group.” 


” 
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WHERE DO WE GO FROM HERE? 


The possible ramifications of this new decision are practically unlimited. 
Millions of acres of public lands have been withdrawn or reserved since 1577. 
Many of these are prime watershed areas. 


MANY QUESTIONS ARISE 


A good many questions arise as a result of the confusion created by the recent 
Supreme Court decision in the Oregon case. 

(a) Are State law appropriations made on such lands since their withdrawal 
totally invalid? Or only invalid against Federal uses on such lands? 

(b) Are the Federal rights riparian in character and limited to the watershed 
of the stream? Or are they applicable to any beneficial use on Federal lands? 
Cf. Winters v. U. S. (207 U. 8S. 564). 

(c) Are such Federal rights subject to the doctrine of equitable apportion- 
ment among States? Or are they a first charge against the stream capable 
of destroying appropriative rights acquired under State law? Cf. Hinderlider v. 
La Plata (304 U. S. 92). See Petition of Intervention of the United States, 
Arizona v. California, pending in the Supreme Court. 

(d) Are rights of the United States to use water for irrigation on reclamation 
projects carved from Federal reservations or withdrawals superior to those for 
use on privately owned lands? Or does section 8 of the 1902 Reclamation Act 
constitute a specific modification of the Supreme Court's interpretation of the 
Desert Land Act? 

(e) Are Federal rights to use water for the generation of power on Federal 
reservations as a part of the reclamation project valid without reference to the 
doctrine of priority? 

(f) Are nonirrigation uses on reclamation projects carved from Federal with- 
drawals superior to irrigation uses since section 8 of the 1902 act refers specific 
ally to State laws relating to “water used in irrigation’’? 

These questions are not intended to exhaust the possibilities . They merely 
illustrate the confusion and uncertainty which could result if Congress does not 
act to clarify the appropriability of water under State law. 


CONGRESS MUST REAFFIRM HISTORIC POSITION 


It could take 30 years of litigation to know the full import of this decision. 
Only Congress can prevent such a cloud on the future development of the West. 

As I have pointed out, back of this bitter struggle over western water rights 
is a long history of efforts by Congress to protect western water laws and pre- 
vent administrative supersedures of those laws. This history commences with 
the discovery of gold in California. The public lands on which gold was found 
wereu nsurveyed and not open by Federal law to occupation and settlement. 
Miners and settlers nevertheless rushed into these areas and, lacking regulatory 
Federal laws, they framed in every district rules of government whereby peace 
and order were reasonably well maintained. These rules, customs, or laws of the 
miners as they have been variously called, recognized that discovery and ap- 
propriation should be the foundation of a possessor’s mineral and water rights. 
They secured to all persons, with practicable limitations, an absolute equality 
of right and privilege. 

Gold mining, in most cases, could not be undertaken without without water, 
so it was necessary to bring water from streams and lakes to the mining localities. 
Under the rules of the miners, the first appropriator of water, to be conveyed 
to these localities for mining or other beneficial purposes, was recognized as 
having, to the extent of actual beneficial use, a prior or better right. So-called 
common-law doctrines respecting the rights of riparian owners could not be 
applied. Nature and necessity dictated otherwise. 

For 18 years, from 1848 to 1866, these local regulations and customs as enforced 
and molded by the State courts and implemented by State legislation, constituted 
the law governing all property in minerals and water on the public lands. The 
system was basically good and Congress recognized that fact. Its recognition 
in legislative form became the act of July 26, 1866, declaring that mineral lands 
of the public domain were free and open to exploration and occupation, and 
providing that water rights which had vested and accrued by priority of posses- 
sion under local customs, laws and decisions should be federally recognized and 
protected. Mr. Justice Field correctly construed the intention of Congress in 
enacting this law, holding that it was to secure existing and future possessory 
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rights by a patent from the Federal Government. Jennison vy. Kirk (98 U. Ss. 
453, 459). 

‘The possessory rights vested by the 1866 act were further extended and pro- 
tected by Congress in the act of July 9, 1870. Mr. Justice Sutherland stated that 
the effect of these two acts was not limited to rights acquired before 1866. 
“They reach into the future as well,” he said, “and approve and confirm the policy 
of appropriation for a beneficial use, as recognized by local rules and customs, 
and the legislation and judicial decisions of the arid-land States, as the test and 
measure of private rights in and to the nonnavigable waters of the public 
domain.” (See sec. 17, 16 Stat. 217.) California Oreyon Power Co. v. Beaver 
Portland Cement Co. (295 U.S. 142). 

In the Desert Land Act of March 3, 1877, which was applicable to 11 States 
and potential States, Congress specified that all surplus nonnavigable waters, 
over and above bona fide prior appropriations, should remain free for the 
appropriation and use of the public for irrigation, mining, and manufacturing 
purposes. Mr. Justice Sutherland said that if the language of this act was to 
be given its natural meaning, and the Supreme Court at that time saw no reason 
why it should not be given that meaning, it effected a severance of all non- 
navigable waters upon the public domain, not theretofore appropriated, from 
the land itself, and made such waters available for appropriation under State 
laws. California Oregon Power Co, vy. Beaver Portland Cement Co. (supra, 
p. 158). 

Do not get the impression, however, that the Supreme Court went along will- 
ingly in all instances with congressional intent. Navigability in law does not 
always mean navigability in fact. The decision on this point presents a problem 
which can send the Court off on unforeseen tangents. Some of these excursions 
continue to be matters of great concern to the reclamation States. The first 
such excursion, of importance here, was the result of a complaint filed by the 
Attorney General in 1897 against the Rio Grande Irrigation Co. to restrain it 
from constructing a dam across the Rio Grande River at Elephant Butte, New 
Mexico. The Attorney General persuaded the Supreme Court that the contem- 
plated construction would seriously impair the navigable capacity of the river. 
The Rio Grande, within the boundaries of New Mexico, obviously was not a 
river which in its ordinary condition carried trade and travel, and the Supreme 
Court acknowledged that fact. Nevertheless, on the theory that depletion of 
flow might affect navigable capacity elsewhere, it said the 1866 law, as amended, 
formed no basis for inferring that Congress intended to release its control over 
the upper Rio Grande River. Further, it said that section 10 of the act of 
September 19, 1890, prohibited obstructions to navigable capacity “not affirma- 
tively authorized by law.” This decision impelled Justice Sutherland to say at 
a later date that, subject to the technicality noted, the Supreme Court still recog- 
nized and assented to the appropriation of water, under the congressional acts 
of 1866 and 1877, in contravention of the riparian law rule. If these acts of 
Congress did not constitute an entire abandonment of the common law rule of 
running waters insofar as the public lands, and subsequent grantees thereof, 
were concerned, they foreshadowed, according to Justice Sutherland, the more 
positive declarations of the Desert Land Act of 1877. I have already noted his 
statement that he saw no reason why that act did not effect a severance of all 
nonnavigable waters upon the public domain, not therefore appropriated, from 
the land itself. However, the act did not, according to Justice Sutherland, bind 
or purport to bind the States to any particular policy. “It simply recognizes 
and gives sanction,” he said, “insofar as the United States and its future grantees 
are concerned, to the State and local doctrine of appropriation, and seeks to 
remove what otherwise might be an impediment to its full and successful opera- 
tion.” Power Co. v. Cement Co. (supra, pp. 158-159); U. 8. v. Rio Grande 
Irrigation Co. (174 U. S. 690, 703). 

As I have pointed out, when a Secretary of the Interior wrongfully sought to 
diminish water rights which had vested under a doctrine of prior appropriation, 
Justice Sutherland said that mere ownership of the irrigation works and diver- 
sion, storage, and distribution of water did not divest prior acquired water rights. 
Indeed, even appropriations under the Federal reclamation acts are not made for 
the United States Government but for the landowners and by that law, as well 
as applicable State law, the later water rights also become the property of the 
landowners, wholly distinct from the property of the United States in the irri- 
gation works (/ckes v. Fox (300 U. 8. 82)). <A similar attempt to claim water 
rights, by reason of ownership of the project works, was brushed aside by the 
Supreme Court in Nebraska v. Wyoming in line with the earlier pronouncements 
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of Justice Sutherland. However, while the line was held there against adminis 
trative attrition, it has been seriously weakened by other decisions involving 
questions of navigability and Federal Power Commission licenses for hydro 
electric power developments. 

The Federal Power Act is another, but related, story which need not be re 
counted here. Of importance to the reclamation States are the provisions of 
section 27 of that act in which Congress specifically stated that nothing therein 
should be construed as affecting or intending to affect or in any way interfere 
with State laws relating to the control, appropriation, use, or distribution of 
water used in irrigation or for municipal or other uses, or any vested right ac 
quired therein. As a result of the decisions of the Supreme Court in the First 
lowa Co-op case and Oregon v. Federal Power Commission, this provision should 
be strengthened to effectuate the original intent of Congress that the issuance of 
licenses must be consonant with State laws on water rights. 


THE CONGRESS HAS ALWAYS TAKEN A FIRM POSITION 


Congress continuously has sought since 1866 to protect western water laws 
and water rights. The 1944 Flood Control Act had the effect of releasing navi 
gable waters for appropriation. The Submerged Lands Act specifically provided 
that the control, appropriation, use and distribution of ground and surface 
waters in States lying wholly or in purt westward of the 98th meridian “shall 
continue to be in accordance with the laws of such States.” 


THE CONGRESS MUST ACT AGAIN 


Congress must continue to give special attention to water problems in the West. 
The customs and laws which it has sought since 1866 to protect and strengthen 
are vital to the economy and the welfare of the Western States. The early 
landmark principles enunciated by the Supreme Court in decisions written by 
westerners, such as Justice Field and Justice Sutherland, which are in the process 
of being nullified by decisions such as the New River case, the Red River case, the 
First Iowa Co-op case and the Oregon case, must be restated and strengthened. 
This attrition must be stopped by Federal legislation if recognized and accepted 
principles of western water law are to survive. 


THE CONCLUSION IS IRRESISTIBLI 


To my way of thinking the attack on the water rights of the States constitutes 
a serious threat to the people of my section of the country. The issue is one of 
tremendous importance to the Nation. I have discussed the question in great 
detail, so that the people of the West may know the dangers inherent in this 
situation. I have printed the committee print of the proposed revision of my bill 
in the hope that western lawyers and other interested citizens will take the time 
to study the problem and to give me their candid views and suggestions on the 
proposed legislation before the Congress convenes next January. I am confident 
that the Congress will follow its long and consistent policy of protecting State 
water laws, if the issue is clearly and forcefully presented. In this fight the 
sovereign States of the West can enlist the support of all those people who believe 
in the old and well-established doctrine that water rights should be administered 
under State law. 

Senator Barrerr. Mr. Chairman, I would like to take a little time 
this morning to go into the matter rather thoroughly because of the 
complexity ‘of the issues involved and the confusion that has arisensin 
the minds of many people as the result of the decisions of the Su- 
preme Court last June in the Pelton case out in Oregon and the deci- 
sion in the Twin City case in Georgia ie a short time back. 

In the statement I made last summer I called attention to the fact 
that there are 13 statutes which — expressed the intention of 
Congress with respect to the control, appropriation, use, and distribu- 
tion of the waters of the 17 reclamation States. Let me again cite 
these 13 statutory provisions: 

1. The act of July 26, 1866 (14 Stat. 253) ; 

The act of July 9, 1870 (16 Stat. 218) ; 
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3. The Desert Land Act of March 3, 1877 (19 Stat. 377 

4. Section 8 of the Reclamation Act of 1902 (32 Stat. 390) ; 

5. Sections 9 (b) and 27 of the Federal Power Act of 1920 (41 Stat. 
1077) ; 

6. Section 3 of the Taylor Grazing Act of 1934 (48 Stat. 1269) ; 

. The Great Plains Water Conservation and Utilization Projec ts 
Act of October 14, 1920 (54 Stat. 1119) ; 
The Water Conservation Act of 1939 (53 Stat. 1419) ; 

9. Section 1 of the Flood Control Act of February 22, 1944 (58 
Stat. 887) ; 

10. The National Parks Act of 1946 (60 Stat. 885) ; 

11. Section 208 of the act of July 10, 1952, known as the McCarran 
Act, authorizing suits against the United States in State courts for 
the adjudication of water rights; 

12. Subsection 3 (e) of the Submerged Lands Act of May 22, 1953 
(67 Stat. 31) ; and, finally, of the last session, of which you were one 
of ba authors and I was a cosponsor ; 

The act of July 23, 1955, being section 4 (b) of Public Law 167, 
sath Congress, the act providing for multiple use of the surface of 
tracts of public land. 

The “gold rush,” in the early days of the old West in the middle 
of the last century, to the Western States attracted thousands of 
pioneers and California increased her population in a fantastic fashion 
by nearly a quarter of a million ates a period of 4 years. After the 
outbreak of the Mexican War California was declared a territory 
and in 1850 it was admitted as a free State. 

Strange as it may seem, the basic concepts of our western water 
law were conceived and laid down by those rugged individuals who 
discovered gold in California on our public domain more than a 
century ago. In order to carry on their mining operations, it was 
necessary “for them to obtain an abundant supply of water and to 
transport it long distances from streams and lakes to the mill sites. 

The old common law doctrine fixing the rights of riparian owners 
was hopelessly inadequate to cope with the situation confronting the 
miners of those early days. Furthermore, the public domain blanketed 
the entire West and since it was unsurveyed it was not open under 
Federal law to occupation and settlement. There were no Federal 

regulatory laws and so the miners set up rules and regulations under 
mining districts that had the force and effect of law. 

Under the rules of the miners, the one who first appropriated 
water and conveyed it to the mining localities for beneficial use was 
conceded the prior right. For nearly 20 years these customs, rules 
and regulations, implemented by State law and enforced by State 
courts, constituted the sole body of law governing property, minerals, 
and waters on the public lands of the Western C ountry. 

The westward emigration of settlers and homesteaders and the ven- 
turesome seekers after gold in the Western Territories in the middle 
of the last century made it necessary for the Congress to revise its 
mining and water laws to fit the conditions existing at that time. 

The Congress in its wisdom took cognizance of this situation and 
by the act of July 26, 1866, recognized and incorporated into Federal 
laws the local customs, laws, and rules of the miners. 

Section 9 of that act protected the vested rights of the miners by 
declaring that: 
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The possessors and owners of such vested rights shall be maintained and 
protected in the same; and the right-of-way for the construction of ditches and 
eanals for the purposes aforesaid is hereby acknowledged and confirmed. 

By that act the Congress laid the cornerstone for the building of the 
great reclamation structure under which the West has made such tre- 
mendous progress. By that act the Congress declared and defined by 
law its policy that inland water rights on the public lands of the 
West were to be governed and controlled solely and exclusively under 
State law. 

Measured by any yardstick, that was an historic decision. On July 

, 1870, the Congress confirmed its position taken by the act of 1866 
ha provided that all patents granted on the public lands should 
be subject to any vested and accrued water rights to ditches and res- 
ervoirs used in connection therewith. 

That is the reason you find all patents written since that day re- 
serving to the United States the right to maintain ditches and rights 
of-way for conveyane e of water and so on and so forth. T have had 
oceasion to read that clause thousands of time. By that act the 
Congress indice ated clearly that it had separated the rights of the 
water and the transportation of it from the land itself. 

The Desert Land Act of March 3, 1877, reaffirmed the rights of 
States to legislate on all matters concerning inland waters within their 
borders in unmistakable language. 

In that law the Congress separated the land from the water. Under 
that law the Congress said a man could acquire a section of desert 
land but he would not get the water in or flowing through the land. 
He would get the right to the use of the water by filing his application, 
making proof that he transported the water and applied it to the land 
and made beneficial use of it all under State law. 

That, of course, is the basis upon which we built the reclamation 
law of the West. 

It was considered the settled and undisputed law of the land ever 
since then, at least until the Supreme Court’s decision last June in 
the case of Federal Power Commission versus Oregon cast a dark 
cloud of doubt on the jurisdiction of State water laws. The Desert 
Land Act was applicable to lands within the 3 States and 8 Territories 
as they existed in those days, and now commonly called the public- 
land States. 

Under that law, a homesteader could acquire 1 section of land by 
applying water within 3 years. The settler was permitted to acquire 
by appropriation right to water, but the act provided that the right: 

* * * shall not exceed the amount actually appropriated and necessary for 
the purpose of reclamation and irrigation; and all surplus over and above such 
actual appropriation and use, together with the water of all lakes, rivers, and 
other sources of water supply upon the public lands and not navigable, shall 


remain and be held free for the appropriation and use of the public for irriga- 
tion, mining, and manufacturing purposes subject to existing rights * * *. 


In the case of Power Company versus Cement Company, Justice 
Sutherland discussed the effect of these acts, holding that they not 
only confirmed action taken under State law in the past but also laid 
down the rule for the future. 


They reach into the future as well, and approve and confirm the policy of 
appropriation for a beneficial use, as recognized by local rules and customs, and 
the legislation and judicial decisions of the arid land States, as the test and 
measure of private rights in and to the nonnavigable waters of the public domain. 
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In plain and unmistakable language, Justice Sutherland stated : 


What we hold is that following the act of 1877, if not before, all nonnavigable 
waters then a part of the public domain became publici juris, subject to the 
plenary control of the designated States, including those since created out of the 
Territories named, with the right in each to determine for itself to what extent 
the rule of appropriation or the common-law rule in respect to riparian rights 
should obtain * * *. 

Senator Anperson. Could you help a nonlawyer by explaining the 
“publici juris” ? 

Senator Barrerr. That means they became available to the general 
public. 

As I stated a bit ago, Mr. Chairman, of course, all these acts, No. 1, 
the act of 1866; No. 2, the act of 1870; and No. 3, the Desert Land Act, 
applied only in the Western States and at that time we had 3 States 
and 8 Territories. 

So that is why Justice Sutherland declared that the rule laid down 
by the Congress applied only to the public-land States of the West. 

A little earlier I cited 13 acts of Congress enacted pursuant to those 
early laws and I might also have me tioned section 13 of the Boulder 
Canyon Act of 1928. This section approves the 1922 compact between 
the seven States of the Colorado River Basin. The compact appor- 
tioned the waters of the Colorado River system between the upper and 
lower basins. 

Article IIT (g) of the compact provides for further apportionment 
between the States in each of the two basins of the water so allocated, 
and section 19 of the Boulder Canyon project Act consents to negotia- 
tions and comp: act to effect this further apportionment. 

Section 13 of the act also specified that any rights acquired by the 
United States would be subject to the compact as well as rights ob- 
tained by contract with the United States. 

Congress approved and consented to a compact. which apportioned 
the waters of the Colorado system to the States, and not to the United 
States. Thus Congress recognized that each State will administer its 
apportioned w aters. Congress stressed this thought in section 18 of 
the act which reads: 

Nothing herein shall be construed as interfering with such rights as the 
States now have, either to the waters within their borders or to adopt sug¢h 
policies or enact such laws as they may deem necessary with reference to the 
appropriation, control, and use of waters within their borders, except as modi- 
fied by the Colorado River compact or other interstate agreement. 

Every interstate compact relating to the apportionment of the wa- 
ters of the 17 Western States, States lying wholly or in part west of the 

98th meridian is predicated on the laws of these States, and, as I have 
said, the ownership and control of surface waters in the States is 
claimed by all of them and of ground waters by some. 

In conformity with those early acts of the Congress which I cited, 
the Western States declared that the waters within their borders were 
the property of the States and would be subject to appropriation for 
beneficial purposes under the laws of those States. 

Some of these States like my own made this erga in their con- 
stitutions and some by statute. Some covered surface waters only, 
others included both surface and ground waters. 

Kveryone is well aware of the fact that section 8 of the Reclama- 
tion Act of June 17, 1902, provided that nothing herein: 
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* * * shall be construed as affecting or intended to affect or in any way inter- 
fere with the laws of any State or Territory relating to the control, appropria 
tion, use, or distribution of water used in irrigation, or any vested right acquired 
thereunder, and the Secretary of the Interior in carrying out the provisions of 
such sections, shall proceed in conformity with such laws * * *. 

How could the intention of the Congress be stated in clearer or 
plainer language ¢ 

Note the word “shall”; how can you make that mean “may”? 

The Supreme Court of the United States has considered ¢nd ap 
proved section 8 of the Reclamation Act notably in the case of /ckes v. 
Fox, which was a Washington case, and the Gerlach case, which was 
a California case, 300 United States 82. 

The sum and substance of these decisions is that Congress acting 
under its constitutional powers under the property clause is saying 
in no uncertain language, in effect: 

State law shall govern in the matter of the appropriation, adjudication, use, 
and distribution of water and water rights in the arid States of the West. 

That is pretty strong language, Mr. Chairman, but that is precisely 
the way I look at it and not only the people generally but the legal 
profession in the reclamation States of the West take exactly the same 
position. 

Senator Anprrson. Before we finish with the hearing, or you may 
do it in your statement, would you at some point contrast the Gerlach 
case with the Pelton Dam case ¢ 

They do take pretty much different points of view, or seem to? 

Senator Barrerr. You must distinguish the Pelton Dam case from 
the Gerlach case in this respect, that the Pelton case considered only 
the reserved lands of the United States and it laid down the doctrine 
that the Desert Land Act did not apply to the reserved lands of the 
United States and I am going to discuss that in a moment and show 
how dangerous the implications of that decision can be to the West. 

Senator Anprerson. I am happy to have you do it in your own way. 
I was thinking of that for my own benefit. 

Senator Barrerr. Let me say right at this point precisely what the 
court did say in the Gerlach case. It arose in the Central Valley of 
California, as the chairman well knows. 

I want to quote this statement by the court in that case, which is found 
in the decision rendered in the October 1949 term on page 13 and I 
quote: 

Whether the Congress could have chosen to take claimants’ rights by the exer- 
cise of its dominant navigation servitude is immaterial. By directing the Sec- 
retary to proceed under the Reclamation Act of 1902, Congress elected not “to 
in any way interfere with the laws of any State * * * relating to the control, 


appropriation, use, or distribution of water used in irrigation, or any vested right 
acquired thereunder” (23 Stat. 388, 390). 


I cited that just a moment ago. 


We cannot twist these words into an election on the part of the Congress under 
its navigation power to take such water rights without ‘compensation. In the 
language of Mr. Justice Holmes, writing for the court in International Paper 
Company v. United States (282 U. 8. 399, 407), Congress “proceeded on the 
footing of a full recognition of (riparians’) rights and of the Government’s 
duty to pay for the taking that (it) purported to accomplish.” We conclude 
that, whether required to do so or not, Congress elected to recognize any State- 
created'rights and to take them under its power of eminent domain. 


_ There is not any question about it, Mr. Chairman, about the Federal 
interest being protected. The acts of Congress down through the 
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years and the acts of the courts down through the years protected the 
rights acquired under State law. 

If the Federal Government -wants those rights, this decision.says 
that you must respect the State rights and if you need them, acquire 
them and pay for them under condemnation proceedings. 

That is the whole sum and substance of it. 

The Pelton Dam case, of course is the main reason why this legisla- 
tion is so vitally necessary at this time. 

The Pelton Dam decision in effect recalled the congressional. grant 
of jurisdiction to the States over water rights respecting or regarding 
reserved lands. 

I contend that this ruling can wholly and completely undermine 
the entire system of water-right priorities in the intermountain west 
and can, in effect, repeal the plenary control which the Supreme Court 
in the cement case said the Congress had turned over to the States. 

The decision is particularly vicious in view of the fact that the 
reservations in the Oregon case and, in fact, all reservations of what- 
ever character were created after the Federal Government had ceded 
jurisdiction over the nonnavigable waters to the Western States. 

Under this decision, the Court holds that even after the Congress 
has relinquished the control of the Federal Government over local 
water supplies that an agency of the executive arm of the Government 
can now reclaim its supremacy without the States’ consent by resort- 
ing to the simple expediency of creating a reservation of some type or 
character on any stream in the West. 

There isn’t any doubt about it, the Congress could recall its grant 
of jurisdiction to the States save for vested rights, but the simple fact 
of the matters is that the Congress hasn’t done so. If the provisions 
of the Desert Land Act of 1877 are to be repealed, let it be done in the 
open by the Congress of the United States. The provisions of the 
Desert Land Act applied to all of the public domain in the Western 
States and that covered the waterfront. 

Now, it seems to me that under the rule of the Court in the Oregon 
case that the control of the waters in all of the public lands of the 
West may well be excluded from the grant to the States under the 
Desert Act. About 90 percent of all of the waters in the Western 
States arise on our public domain and subjecting these waters to the 
rule laid down by the Supreme Court in the Pelton case leaves the 
people of the West in a mighty bad way. 

The dangers inherent in this decision are apparent when one con- 
siders that there are countless reservations scattered all over the West 
that are in the same class as the reservations described in the Oregon 
case. 

I want to divert for a moment, Mr. Chairman, to call attention to 
the fact that under the statutes of 1909 and 1910, Congress gave the 
President the authority to create reservations by Executive orders and 
this can be done in a matter of hours and that all of the public domain 
of the West is subject to being placed in the classification of reserved 
land and as a consequence these lands would then come within the pro- 
visions of the Pelton Dam case and the States would lose all control 
over the waters on those lands. 

As it stands at the present time, of course we have, I would say, 
hundreds of reservations in the West, notably the national forests, and 
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of course they were reserved because of the fact that we want to con- 
serve the water supply for the West and, generally speaking, that is 
where the waters originate. 

The Taylor Grazing Act of 1934 could conceivably be considered as 
a reservation because by its own terms it says that these lands are 
reserved from settlement until the Congress finally disposes of same. 
When the Congress will ever act is, of course, very doubtful. 

Senator ANpERSON. Any man’s guess. 

Senator Barrerr. You are so right, Mr. Chairman. 

For nearly a century people of the West have considered the rule 
well settled that western water rights are dependent on and deter- 
mined by State law. 

However, the case of Federal Power Commisison v. Oregon, Docket 
367, decided on June 6 last, the Supreme Court injected great doubt 
and uncertainty into the validity of many water law principles ac- 
cepted generally in the public Jand States. The applicant in that 
case did not acquire water rights for power generation under the laws 
of Oregon, notwithstanding the provisions of section 9 (b) and 27 
of the Federal Water Power Act of 1920, as amended. 

The proposed dam would abut an Indian reservation created in 
1855 on one side and a power site reserve, established in 1909, on the 
other. 

The court sustained the granting of the license, notwithstanding the 
failure to comply with State law, on the ground, among others, that 
the Desert Land Act of 1877 does not apply “to the use of waters 
on reservations of the United States.” 

It appears clear that the Court used the term “reservations” to 
include all public lands withdrawn or reserved from sale or disposi- 
tion under the public land laws, such as national forests. 

Probably the largest and most important reservation that comes 
within the purview of the Pelton case is that of the national for- 
ests. In each State the national forests lie in the mountain regions, 
and these areas supply the perennial streamflows which we are con- 
sidering in connection with this legislation. 

After the forests have consumed a portion of the moisture avail- 
able to them, the remainder flows in stream courses through the 
plains areas where many established uses are recognized. These na- 
tional forests were created long after 1866 and it seems to me that they 
could not acquire rights to water which had been held by the Supreme 
Court to be under the control and ownership of the States and Terri- 
tories. 

There is no magic in the word “reservation” which could result 
in overriding specific directives of the Congress. <A total of 138,- 
595,360 acres are inclnded within the national forests:in the reclama- 
tion States of the West as follows: 





A TIBOR Es. spietnaticderenectes 11, 386, 923 | Oklahoma__________._____ 262, 264 
CoRR Or RNG ina. cabin diecast eee, Cae) Oregon. tk . 14,925,543 
OOMORGG cc nebemnsiinu. , $4, S78, 9801 Benth. Daketa....____.____ 1, 988, 583 
Peeing eet SUSE - 8 ay” ee 782, 819 
Kanees. ow 2s Uae ey ee ht 7, 916, 657 
WMembaO iS dicsedei lb sda tects 18, 544, 551 | Washington________.______ 9, 688, 505 
NOI icdcthecrnatitidattin ins Bom (20) Wena 9, 140, 767 
| er ._. 5, 057, 490 —_——— 

New Mexico. ._.___.- _._. 9,361,000 arnt emesis 138, 595, 360 


NOTER DOMOOR cence caus 1, 1038, 871 
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Let me also mention lands administered by the Bureau of Indian 
Affairs. I find that in 16 Western States, Texas has no Indian lands, 
the Bureau of Indian Affairs administers 52,307,036.60 acres, classi- 


fied as follows: 


Acres 
Tribal lands_- a a : 38, 380, 149. 38 
Allotted Indian lands. 13, 408, 377. 79 


Federal lands 523, 509. 43 


There has been some question as to the rights of the indy ans and as 
to the obligation of the United States with respect to the rights of the 
Indians in connection with water supplies. 

In the case of the United States v. Ahtanum Irrigation District, 
et al. (No. 312, United States District Court, E. D. Washington, S. D., 
March 7, 1953; amended January 18, 1954; supplemental opinion 
January 18, 1954), the Court said: 

In summary, certain conclusions are thus established. where the United States 
has relinquished to a State all its rights to nonnavigable waters, as was done by 
the acts above noted 

That referred to the Desert Land Act of 1877 


and the admission of the State to the Union, the State has the sovereign power to 
establish the terms upon which such waters may be appropriated. The State 
recognized the right of appropriation in the arid lands in the eastern portion of 
the State and set up an elaborate sytsem of administrative finding and judicial 
determination. The right to waters of the Abtanum beneticially used wpon 
patented lands outside the reservation were under the jurisdiction of the State 
courts and have been fully and conclusively adjudicated under the statutory plan. 
The proceeding was quasi in rem and related to specific real property. It was 
local in character. All the world was warned to set up claim-to-water rights on 
the stream. By failing to set up a claim, the United States and each of the 
Indian wards is foreclosed now of any right thereto. In this regard, there is no 
paramount right of the United States. 


And the Court was constrained to say further: 


The lawyers for the Government demand clarification of the original opinion, 
pointing to some minor errors which have now been corrected. Throughout this 
case, these lawyers have been driven by a blind obsession that they could turn the 
clock back for 100 years and take away from owners of land patented to them by 
the United States vested right appurtenant to each parcel under the municipal 
law of the State without compensation. 

That is pretty strong language, and for me to come in and maintain 
that certain attorneys general of the Justice Department of the United 
States made that contention might be one thing, but for a court itself to 
say in is opinion that these lawyers make that contention shows the 
precise reason why we are all alarmed at the decision of the Supreme 
Court in the Pelton case and in the Savannah cases that I mentioned a 
moment ago. 

It is not now believed that the 187 million acres administered by the 
Bureau of Land Management, Department of the Interior, in 59 graz- 
ing districts, and covered by leases of lands outside of these districts, 
are “reserved” lands in the same sense of forest reservations or power 
site reservations. 

However, the very size of this area should warn us to be on guard 
against any claims that might arise. This area amounts to 292 2,000 
square miles, an area 3 times the size of Wyoming and 10 percent 
greater than the area of Texas. 
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The Commission on Intergovernmental Relations issued a report to 
the President and the Congress in June 1955, which conéained the 
following statement: 


The Commission recommends that agencies of the National Government, as a 
matter of broad general policy, observe local laws governing inland waters. 

Historically, the States have taken the position that the National Govern- 
ment irrevocably and unconditionally relinquished all rights to the control and 
use of nonnavigable streams under the Federal legislation enacted in 1866, 1870, 
and 1877. Recent assertions of the doctrine of national paramount rights in 
inland waters, in connection with water litigation, have caused unrest and 
uncertainty in areas where water for irrigation and domestic use is precious 
The Commission recognizes that solutions to specific jurisdictional conflicts may 
be obtained through the courts but feels that in many cases litigation can be 
avoided if Federal agencies will comply with local laws. Adoption of this 
policy would not affect the control exercised by the National Government over 
interstate waters under the commerce clause of the Constitution. 


On January 17, 1956, President Eisenhower submitted to the Con 
gress a report by his Advisory Committee on Water Resources Policy. 
This has been printed as House Document No. 315. I quote from page 
21 as follows: 


The agricultural, mining, and hydroelectric power economy of the 17 Western 
States is largely built upon the recognition of the right to use water as a 
property right. Large areus of land in our Western States are admittedly of 
little value if deprived of water. The right acquired by the appropriation of 
water has been recognized from the beginning of development of the West as 
a property right, just as valued and oftentimes more so, and just as much pro 
tected by the law as the title to the land itself. 


PRINCIPLES FOR MEETING WATER NEEDS EFFECTIVELY 


In view of these facts, local interests should have a voice in determining the 
uses and application of the water resources of their regions and localities. The 
Federal Government, in the planning of projects, should cooperate with local 
representatives in accordance with the procedure herein set forth. The prin- 
ciples which recognize water rights as property rights should be accepted. 
Determinations as to disposition of water should recognize such rights. 


A few moments ago I referred to interstate compacts in the 17 
Western States relating to apportionment of the waters of interstate 
streams. 

Let me quote from page 22 of the report a statement on compacts: 


Most of our major rivers have an interstate character. They either cross or 
are the boundaries of several States, each of which may have an interest in 
the stream from the standpoint of water supply, navigation, pollution, or 
otherwise. 

Your committee believes that every encouragement should be given to the 
formation of interstate compacts by which the respective States undertake to 
adjust between themselves the fair and equitable distribution of water and the 
other problems relating thereto. 

It is recognized that the interstate compact method is slow and difficult, but 
if it can be made effective, it represents the collective understandings and agree 
ments of the people of the affected States, and it is believed that agreements and 
compromises so arrived at will receive more widespread public support than 
will the imposition of Federal legislation. 

Such compacts must take into account the interest of each of the States 
involved as well as be compatible with the national interests and the Federal 
constitutional powers. 


Congress continuously has sought since 1866 to protect western 
water laws and water rights. The 1944 Flood Control Act had the 
effect of releasing navigable waters for appropriation. The Sub- 
merged Lands Act specifically provided that the control, appropria- 








24 WATER RIGHTS SETTLEMENT ACT 

tion, use and distribution of ground and surface waters in States 
lying wholly or in part westw ard of the 98th meridian “shall continue 
to be in accordance with the laws of such States.” 

To my way of thinking, the attack on the water rights of the States 
constitutes a serious threat to the people of my sec tion of the country. 
The issue is one of tremendous importance to the Nation. 

The people of the West have considered these questions for many 
years. The attorneys general and the State engineers of the West met 
in Denver in 1943 and agreed unanimously on the points outlined in 
my bill. They have reaffirmed their position repeatedly since then. 
Their position on this matter is firm and determined. 

I hope, Mr. Chairman, that in the course of the next few days wit- 
nesses representing all of the reclamation States in the West will be 
able to convince this committee of the importance of enacting legisla- 
tion along the lines of my revised bill. 

Mr. Chairman, that concludes my statement of this matter. 

Senator Anperson. Before we go further, are the Senators anxious 
to ask Senator Barrett any questions or do you want to proceed with 
the witnesses / 

Senator Martone. I do not want to ask any questions but I did want 
to speak with regard to this matter. 

Senator Anperson. Senator Malone, as one of the sponsors of this 
bill, you may go right ahead. 

Senator Matonr. Mr. Chairman, I think that Senator Barrett has 
made a very clear and concise statement, quoting recognition of the 
method of appropriating water for beneficial use in the arid and 
semiarid States. 

Now there has never been any real objection to the method. At 
different times there have been attempts by isolated departments of 
the Government to upset the system, but each time we have been able 
to get them off of that line of thinking and back into the groove of why 
State law must govern and appropriation law must govern. 

The Bureau of Reclamation, its predecessor organization, was estab- 
lished in 1902. Through congressional act, a bill was introduced at 
that time by Senator Newlands of Nevada. 

The Bureau of Reclamation from the beginning has never ques- 
tioned compliance with State law in appropriation and beneficial use 
of water and it has been my good fortune over a period of 35 or 40 
years to notice this compliance and the talk has always been, I re- 
member Elwood Mead, one of the most efficient commissioners we have 
ever had, was in entire accord with compliance with State law bec “ase 
he said many times that there can be no value in an irrigation project 
privately financed or in ranches or other use of the water privately 
financed if the Government can come in later and take charge. 

In other words, if the appropriation and beneficial use is not recog- 
nized under the State law, there is no other method of recognition un- 
less the Government should go into the business of establishing a 
detailed act under which vested rights could be recognized. 

Now, in 1927 or prior to 1927, 1927 to 1935, I was ‘State engineer of 
Nevada and I call attention to the fact that our State engineer is here 
to testify from the State of Nevada. 

At that time there had been an attempt by the Indian Service in 
South Dakota to upset the priority system. A suit was filed there 
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claiming that when they withdrew the several thous: ind acres for the 
use of the Indians that automatically enough water had been with- 
drawn for the use of the Indians. 

Well, in the meantime, in that area just the same as in our State of 
Nevada, and I think nearly all the western arid and semiarid areas, 
there had been water appropriated and bond issues had been floated 
and tremendous investments had been used to reclaim these lands. 

Now, if they won that suit that aenee water had been withdrawn 
for this Indian reservation mere ‘ly by withdrawing the lands under 
Government control of the water, then natur: ally these investments 
to the extent that the water would be needed on these Indian lands 
would be worthless. 

We organized at that time in 1927, the 17 western State engineers, 
called it the association, I think I am correct, of western State engi- 
neers. I acted as president of it for a couple of years and Ed Hy: att, 
since deceased, acted as president for a year or two, and it has been 
passed around. 

That organization brought about the movement of the attorney gen 
erals at that time of the Western States to enter this suit as friends 
of the court, and I do not recall the exact results but the whole thing 
blew up. 

Now, we have another attempt. 

The Navy, in my State, in the Fallon area, is developing water and 

I hope and I know the State engineer of Nevada will 20 into that 
particular case, ignoring entirely the State water law 

[ want to call attention to the different arid and 
in the areas of heavy rainfall. 

In the semiarid and arid areas. the trick is to get the water out of 
the stream and on the land. Therefore, it costs money to do that and 
it is a permanent investment until it is repaid—that is, permanent 
until the time it is repaid whether it is Government money or private 
money. 

In the areas of larger rainfall, heavy rainfall, the trick is to get 
the water off the lands and back into the stream. It has been called 
flood control and the Government has invested large sums and is 
doing that with no repayment. But the water right is not important 
in the heavy rainfall areas, at least it is not considered so up to this 
time. 

My own opinion is that they will more and more realize the nec- 
essity of some investments to use this water in the 2 or 
month of dry weather generally in the summer 
per iod, and they will m: ake money by doing that. 

It is gradually being recognized, but up until the last few years 
it has never been rec ognized that j irrigation is necessary. 

Now, the thing then that I note in these remarks, the most. out- 
standing example, is from the Office of the Assistant Secretary of 
Defense, which shows an utter ignorance and lack of understanding 
of the appropriation of water. It goes on to say as follows: 


semiarid areas 


3 weeks or 
in the irrigation 


Thus, the application of State law to the use and distribution of water on 
Federal property lying within a State would be required, resulting in the exercise 


of control by State administrative officers over the day-to- day use of water on 
Federal reservations. 
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Then we have the purpose of this bill in another paragraph, as 
follows: 

The purpose of this bill is to provide for the control, appropriation, use, and 
distribution of water in the States lying wholly, or in part west of the 98th 
meridian. Section 2 of the bills expresses an intention to remove any doubts 
as to the intent of previous legislation which could be construed to preempt 
the security of prior rights under State law; to provide for future acquisition 
of unappropriated waters, navigable and nonnavigable, in compliance with State 
laws, and to provide adequate protection of the Federal interests to the end 
that the Federal Government may perform its functions in a manner consistent 
with the foregoing purposes. 

Now, Mr. Chairman, all Federal Departments have up until now 
complied with the State law. The Navy did comply with the State 
law, has complied with the State law at the naval storage base at 
Hawthorne and in all other areas, as far as I know. 

Now, it does not mean at all that they are restricted. What it 
means is that they file in accordance with State law and a priority 
is established as of the date of filing. 

That means, then, that if the water is short in the area and there is 
an adjudication of the water, then their priority of filing comes under 
that adjudication and if they should find that they did not have 
enough water under their priority, then the condemnation proceed- 
ings and the acquisition of any amount of the remaining water rights 
in the area is open to any section of the Government under eminent 
domain. 

Senator Barrerr. Will the Senator yield? 

Senator Matone. Yes. 

Senator Barrerr. Is it not a fact that the Navy Department filed 
its applications a good many years prior to the decision in the Pelton 

case and was in position to make final proof and get its certificate 
from the State engineer at the time of the decision of the Supreme 
Court in the Pelton case last June, but that immediately after the 
decision was rendered the Navy withdrew all of its applications for 
permit under State law of Nevada ? 

Senator Martone. Senator, I think that is true but our State engi- 
ner will be prepared to go into that, just what the situation is, and 
I think we will have the factual material, just exactly what happened, 
better than for me to try to outline it. 

What I want to do in my short statement is to point out in the 
record with respect to these Government organizations that all they 
are doing is coming in after 75 years of water use and upsetting the 
only method of honed ial use that the States or any area have been 
able to work out. 

In other words, if the Government does own the water, if it is finally 
established that they do own all the water and appropriations for 
the States with State authorities mean nothing, then the Government 
would have, in the natural course of events, to set up a detailed adjudi- 
cation machinery similar to the States and then the individual users 
could be brought in to establish vested rights just as they have already 
been brought in under State law and well established. 

lt would be a tremendous undertaking and no Federal setup could 
do the job like public authorities in the State, the administration, 
the State engineer and under the laws set up by the legislature, be- 
cause in each State there are different conditions. 
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Now, another thing I would point out is that some of the States 
in the Northwest, notably California, have a combination of what is 
called appropriation and riparian rights. They have never been 
altogether straightened out. Our State has only appropriation rights 
because of the fact that our legislature recognized very early and our 
courts that the only method under which a project could be financed 
or even just a ranch financed would be that a rancher could file with 
the State engineer or whatever agency is set up by the legislature and 
he would know what his priority was and, understanding the stream 
very well, he would know whether he could invest his money, borrow 
money from the bank and go ahead and develop his ranch. 

That is the way the western arid and semiarid areas have been 
developed, Mr. Chairman. 

So the beneficial use in every case under the appropriation theory 
has been developed as the criterion of the right to use the water, T he 
State engineer, whatever name he may go by, the public official for 
the waters of the State, is very jealous of that beneficial use of water 
and the duty of water, and the duty of water is much different in one 
place as compared to another. 

But the State engineer of that State, being entirely familiar with 
the use of water and the adjudication of the water, understands the 
duty of water which may change over the years, as a matter of fact 

But there is a certain amount of water allocated under the adjudica- 
tion which is supervised by the State engineer and he can prevent the 
waste of water. 

If that was undertaken from Washington, you can just imagine 
about what the situation would be in the long run. It could not pos- 
sibly be done as efficiently and once this thing is established that the 
Government owns the unappropriated water and must then set up an 
organization to adjudicate water, I see no other alternative but to go 
through and do the job the States have done for 75 to 100 years. 

Then it seems to me that the whole business is in the so up and the i 
vestments made over long periods of years in the arid and semiar id 
areas are in danger. 

Now, if the system of Federal control had any merit, it could be 
examined, but the claims, and I have read the reports from the depart- 
ments, all of which I presume, Mr. Chairman, have been made a part 
of the record, they have some idea in the back of their mind that if the 
State law applied, they are restricted in some way. 

I want to point out that a State engineer cannot refuse a filing. <A 
filing can be made as of today in the Fallon area and I think it is the 
same in every arid State and that filing is accepted, and as of that 
moment of filing has a priority that is automatically established. 

Now, if the water becomes short in that area, whether it is under 
ground water, if there is an underground water Jaw applicable 
that Stafe, and most of them have underground water laws at this 
time, but streamflow especially, if the water becomes short, then there 
is a call for adjudication and the water is adjudicated according to 
priority. 

If it develops that a priority as of this moment established by a 
Government filing or any other, State, municipality or county, and 
they do not have enough water, then, as Senator Barrett has already 
pointed out, the law of eminent domain takes care of that situation 
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‘ul _ the condemnation of property and the proper payment, and they 
all the water they need up to the amount in the area. 

if they did not have to condemn it, then I again point out, Mr. 
Chairman, that there is ne way you could finance a project. In other 
words, you could vote bonds and under the Government financing, the 
Bureau now, if there was no water right established, it would be very 
hard to sell the bonds in any case. 

Therefore, it could stop the financing of mines, it could stop the 
financing of projects, if the whole situation is upset and it is brought 
to Washington with the rest of the material control over the actions 
of the people that have been brought here for the last 25 years. 

Senator Anperson. Senator Barrett, before we proceed, I do want 
to call your attention to this sentence in the report from the Assistant 
Secretary of Defense. 

The Department, however, is opposed to any legislation that would interfere 
with or endanger the national-defense effort. 

Do you feel that your legislation is going to endanger the national- 
defense effort 4 

Senator Barrerr. In no way, shape or form, Mr. Chairman. 

Senator Matonr. Mr. Chairman, that is what I tried to make clear 
in my; statement, that there is no water withheld from the Federal 
Government. They could condemn the whole State of New Mexico or 
Nevada. 

Senator Barrerr. They can get in the same way as anyone else by 
complying with State law or they can buy it or condemn it if someone 
else owns it. 

Senator Anperson. I think we would all agree that we are against 
sin and stanch for the defense of motherhood, and we are not going 
to do anything that interferes with national defense. 

I think it might be good to ask the Department of Defense to come 
over and give us a detailed analysis of just how this bill endangers the 
national defense effort. 

Senator Matonr. Mr. Chairman, I would like to say right at that 
point that all of these letters show an abysmal ignorance of this 
legislation and I would like to cross-examine each one of them as they 
come through. 

Senator Barrerr. The Senator from Nevada pointed out the last sen- 
tence in the third paragraph of the Defense Department report read- 
ing as follows: 

Thus, the application of State law to the use and distribution of water on 
Federal property lying within a State would be required, resulting in the exercise 
of control by State administrative ofiicers over the day-to-day use of water on 
Federal reservations. 

Senator Warkins. Mr. Chairman, in Utah the Defense Department 
has rather large projects and they were able to get water following our 
State law, and this was done without any trouble from the State. 

Senator Anperson. May I say that I have set on the other side of the 
table in times past but I was always expected to come before this 
committee and explain why I did what I did. 

1 think Colonel Nichols, we would like to have a witness from the 
Department of Defense who prepared this letter or signed this letter 
or who is responsible for this letter come and give us a little better 
explanation. 
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Senator Barrett has conscientiously and intelligently tried to deal 
with this situation and I am happy to compliment him on the way 
he did it. I do think it is unfortunate that a phrase is thrown in 
to the effect that he is trying to endanger the national defense or 
jeopardize the Republic. 

Senator Martone. They have no representatives here today ¢ 

Senator Anperson. Yes, they have. 

This is going to go on for a few days and I hope Mr. Kennedy will 
be ready when the times comes to de: al with these things because, if it 
does not endanger the national defense or does not interfere with the 
national defense effort, then that ought to be withdrawn from the 
re port, 

If it does, then it ought to be laid out to us with sufficient clarity 
so that we can all understand it. 

Senator Gotpwater. Mr. Chairman, I might say that we have 10 
military establishments in Arizona, and every one of them have 
deve loped their own water resources under the State law. They have 
had no trouble at all in doing it; in fact, the State bent over backward 
to cooperate with them. 

Senator Warkins. That is true in every western State where they 
are required to operate under State law. 

Senator Anperson. I feel that we need to have, since there is a con 
flict between these departments, we need to have the departments 
appear and it will be my purpose to try to get them here and to try 
to make clear to us the basis for their opposition. 

Senator Barrerr (presiding). Senator Goldwater, you are one of 
the cosponsors of this bill and we would be delighted to have you make 
a statement with reference to the bill at this time if you so desire. 

Senator Gotpwater. Senator Barrett, as you know, you and I dis. 
cussed this situation last year when these court decisions came down 
and I agreed with you at that time concerning the necessity of legisla- 
tion, and I do now more than ever. 

[ myself, as a Republican, am deeply concerned and disturbed by 
the attitude of this administration as reflected in the several reports 
that we have before us where this administration heretofore has di 
verted most of its domestic efforts to getting the Federal Government 
out of the business of the several States, in conformity with the 10th 
amendment, it now seems bent on getting into the area that is most 
sacred and most important to the arid and semiarid States of the West. 

They are, in effect, tampering with the way of life in the West that 
has existed since the West has existed; in fact, as was brought this 
morning, the present recognition of water rights stems from the very 
founding of California and has been borne out through over 100 years 
of practice as accepted by the people of the West. 

This attitude of the several agencies of the Government I think will 
seriously affect Western land values inasmuch as water rights and 
land values are one and the same thing when one is figuring property 
and property values in our part of the country. 

I think the very fact that these several agencies of Government have 
expressed themselves as being of a mind that the Federal Government 
should get into an area where the States have his torically operated 
will prob: bly throw a cloud over these values even as of now. 
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Now, one of these reports, the report of the Bureau of the Budget, 
I believe, they state on page 2, and I quote in part as follows: 

The fact remains that serious problems of Federal policy regarding the exercise 
of water rights, particularly in the arid and semiarid areas of the West, have 
existed for a long time and there are basic conflicts which must be resolved. 

Now, Mr. Chairman, you and I, coming from the West, know that 
that is not true. I cannot recall in my memory where the Federal 
Government and the State of Arizona have come into any argument 
that has not been resolved amicably and quickly and usually in the 
direction that the Federal Government wanted it to be resolved in. 

Senator Barrerr. If my colleague will yield to me, the next witness 
is going to be the State engineer “of W yoming, and I am sure that he 
will confirm the statement 1 IT am about to make, which is, that 
there never has been a conflict between the Federal Government and 
the State of Wyoming with reference to water rights that interfered 
with the Defense Department or any other department of Government 
for that matter. 

Senator Gotpwarer. I knew that the experience of the chairman 
was the same as mine and I think witness after witness from all the 
17 Western States will bear us out. 

Many people, particularly people in non-Indian States, express 
concern over the Indians’ rights. ‘That is an area that might be called 
Federal policy. 

I would just like to put this for the record: that in every major 
decree that Arizona has ever had concerning its rivers, the Indians’ 
rights are the first to have been spelled out. 

That is true of the Colorado compact and in the Kent system, which 
comprises the Salt and the Verde and the Gila decrees that applied to 
the Gila, the Indians’ rights were fully and adequately protected. So 
it is just not true what the various Federal agencies of the Govern- 
ment are saving. 

I concur in what Senator Malone has said; they have either done it 
oe ignorance, and I would like to think that that is the case, 

r they have done it through malicious intent to interfere with our 
rhs of life and, as a Republic an, I would resent that. 

I appreciate the opportunity to make this statement and I also want 
to compliment you, Senator Barrett, on the excellent statement you 
made covering the whole problem this morning. 

Senator Barrerr. Thank you very much, Senator Goldwater. 

I may say, in defense of this administration, that some departments 
of the executive arm of the Government are in favor of this legislation. 

It is true, as you point out, Senator Goldwater, that the Justice 
Department has raised some legal questions, in fact some constitutional 
questions. 

I may say that water lawyers who have had extensive experience in 
this particular field of western water law for a long period of years 
are wholly in opposition to the position taken by the Justice Depart- 
ment. 

I am hoping as a result of these hearings we can at least convince 
every reasonable man on this committee that the Justice Department is 
wrong in its contentions and that the rule, as laid down by the Congress 
for the past 90 years, is a sound one and that there is no good reason 
why we should not reaffirm or restate that at this time. 


oa 


: 
; 
e 
a 


4 
; 
; 








an! ASIN Prt Rae 


pe eae 





WATER RIGHTS SETTLEMENT ACT 31 


I want to congratulate you at this time, Senator Goldwater, on your 
splendid statement. 

Senator Gotpwarer. If I may be permitted to go one step further, 
because this brings up something that has been extremely distasteful 
to me before I came to the Senate and particularly since I have been 
here, and that is the idea that the executive branch or the administra- 
tion enter into the legislative branch’s work by the submission of these 
reports. 

I do not know why we in the legislative have to wait patiently an 
bend over backward and salaam toward the upper end of Pennsylvania 
Avenue waiting for these reports. 

I have read the Constitution a thousand times and I cannot find any 
thing which says that when we are writing our legislation we have to 
wait for somebody up there to say “Yes” or “No.” 

Personally, I do not like the idea of such reports having such a 
bearing on legislation. I think it is a complete infringement on the 
intent of the Constitution to have the executive, through its various 
agencies, influencing legislation down here. 

Here is legislation that affects 17 Western States, some 138 million 
acres of land, which is more land than lies east of the 1 TSR and 
the millions and millions of people that live on it, and yet it ve are 
to follow the accepted practice of Congress during the last 25 or 30 
years, | would say that this legislation has a pretty bad start ia "ause 
several people, and I imagine most of them are from the Eastern States, 
have written these reports and written them in a way that will not be 
of benefit to the people that we represent. 

I think it is incumbent upon us in this legislation, and in all legisla- 
tion, todisregard whether it is favorable or unfavorable to those re ports 
insofar as they influence legislation. 

Senator Barrerr. I may say to my colleague that Senator Knowland 
spoke to me just a few minutes ago and he wants an opportunity to 
appear before this committee. He feels just as strongly as you do that 
while the committee may feel under some compulsion to carefully 
consider the reports that are brought up here by these departments of 
the Government, that, nevertheless, we in the Congress have the final 
responsibility and that it is incumbent upon us to write legislation that 
we think is fair and equitable for the Western States and at the same 
time protect the legitimate interests of the United States. 

That is precisely what I am attempting to do by this bill. 

Senator Barrerr. Thank you very much, Senator Goldwate1 

Senator Gotpwater. Thank you very much. 

Senator Barrerr. The next witness is Mr. L. C. Bishop. 

Mr. Bishop is the State engineer of the great State of Wyoming. 
He has been our State engineer for many years and he is one of our 
outstanding citizens. 

Will you state for the record your name, your office and your exper 
lence in that office ? 


STATEMENT OF L. CLARK BISHOP, STATE ENGINEER, WYOMING 


Mr. Bisnop. Mr. Chairman, and gentlemen of the committee,- my 
name is L. C. Bishop. From 1920 to 1934, I was a water division 
superintendent and since 1939 to date I have been State engineer of 
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the State of Wyoming. In both of these positions I have been in 
charge of water ‘administration in the State of W yoming. 

I am here to testify in behalf of S. 863, introduced in the United 
States Senate by Senator Frank A. Barrett of Wyoming, and others. 

It is my understanding that the principal purpose of this bill is 
to enact legis: ation that will make it necessary for all agencies of 
the Federal Government to c omply with State laws with reference to 
construction and operation of all water facility developments. 

From the wording of the original Reclamation Act of 1902, the 
O’Mahoney-Millikin amendment to the 1944 Flood Control Act, and 
others, it seems to have been the intent of Congress to require all 
agencies of the Federal Government to comply with the State water 
laws. 

In spite of all the provisions contained in some 12 or 13 acts of 
Congress providing for compliance with State water laws, there has 
a an estimated 10,000 so-called stock-water reservoirs constructed 
in Wyoming during the last 20 years in violation of the water laws 

f the State of W yoming. 

The principal offenders have been the Soil Conservation Service and 
the P ia Marketing Administration. These agencies have re- 
peatedly built or assisted in building reservoirs before a permit 
application has been filed, and in many instances, no application has 
ever been made. 

An agency that has complied with the State water laws is the 
Bureau of Reclamation. Other agencies are advising compliance 
at present and there has been a substantial improvement during the 
past 5 years. 

In my judgment, however, there is an urgent need for legislation as 
proposed in S. 863, and I respectfully urge the careful and unbiased 
consideration of this committee to the end that they recommend 
approval by the Congress of S. 863. 

It seems to me that the effect of legislation proposed in S. 863 would 
be to prevent further encroachment on State water laws as the Pelton 
case in Oregon, where the Supreme Court of the United States up- 
held the authority of the Federal Power Commission to issue a 
license for the major hydroelectric power project on the Deschutes 
River. 

While at the present time in Wyoming, most all Federal agencies 
are complying ith our laws, I feel that the Pelton case may be used 
as a precedent, as was the situation in the Hawthorne case in Nevada, 

In conclusion, I will quote for your information a resolution 
passed by the Association of Western State Engineers at the 28th 
annual convention held in Denver, Colo., September 26 to 28, 1955. 

Now, therefore, be it resolved by the Association of Western State Engineers, 
That the Congress be urged to pass legislation to the effect that within the 
States lying west of 98th meridian and subject to existing rights under State 
laws, all navigable and nonnavigable waters, together with underground water, 
be reserved for appropriation and use by the public pursuant to State law; and 
be it further 

Resolved, That Federal agencies and committees licensed and employees of the 
Federal Government in the use of water for any purpose in connection with 
Federal programs, projects, activities, licenses or permits, shall as a condi- 
ition precedent to the use of any such waters, acquire rights to the use thereof 
in conformity with the State laws and procedures relating to the control, appro- 
priation, use, or distribution of such water ; and be it further 
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Resolved, That the Secretary be instructed to send a copy of this resolution 
to all Members of Congress and the heads of appropriate Federal agencies 

I have carefully studied the amendment before the committee. In 
my opinion it would be entirely satisfactory to the Western States if 
the bill were further amended to include prohibitions against the ex 
penditure of Federal funds prior to compliance with water laws which 
govern beneficial uses of our limited water supplies. 

Thank you. 

Senator Warkins (presiding). Thank you, Mr. Bishop. 

Any questions, Senator Barrett / 

Senator Barrerr. I would like to ask Mr. Bishop one question. 

Mr. Rankin, in testifying before the House, made this statement, 
and I quote: 


As we interpret the Pelton Dam case, not only in its direct language but in- 
ferences to be drawn from it, wherever the Government reserves property in the 
publie domain for a particular purpose, thereupon the Government becomes free 
and clear of any requirement of complying with State law with reference to the 
appropriation and use of water. 

Is that the particular philosophy that disturbs you so much with 
reference to that case? 

Mr. Bisnor. Yes, sir. 

Senator Barrerr. | news | like to ask you also, Mr. Bishop, if, dur 
ing the time that you have been State engineer, the Government itself 
has had any diffic ulty with reference to the administration of the water 
laws of our State under the Reclamation Act 

Mr. Bisuop. No, sir. 

Senator Watkins. Has the Government, in each one of those cases 
where the water was wholly within the State, complied with State laws 
with respect to the application for the use of the water and the build- 
ing of the dam, furnishing of the plans and specifications to the State 
engineer ¢ 

Have they followed through with the proof? 

Mr. Bisnor. The Bureau of Reclamation has. 

‘These stock reservoirs have been built and people have drawn money 
from the Government to build them and made no application in many 
cases, 

Senator Warkins. You mean the Government has made no appli 
cation for the settler ? 

Mr. Bisuor. The settler or the Government. 

It is my contention that we should add to this law, I should lik 
see it in there, that the *y be required before they paid any money out 
to require the individual to comply with the State law. 

Senator Warkrns. I was not present for the first part of your 
paper. Did that have to do with the small reservoirs on the ranges? 

Senator Barrerr. Stock water. 

Mr. Bisnor. Yes, sir. Even the small irrigation reservoirs where 
the Government puts up money to help people, it is my feeling that 
they should comply with the law before they can receive money. 

Senator Warkins. That is stated fairly clearly in the Reclama 
tion Act of 1902 ? 

Mr. Bisnor. It does as far as the Bureau of Reclamation is .con 
cerned, 

Senator Warkins. As I s I did not hear the first part of your 
paper, so I probably iatitdlarctandl it. I am advised that it was 
the Soil Conservation people / 
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Mr. Bisnor. The Production Marketing Administration; yes, sir. 

Senator Warkrys. Do you have defense plants located in Ww yoming 
that require Ww = for their use ¢ 

Mr. Bisnor. I do not believe so, Senator. 

Senator Warkins. You have not had any ? 

Mr. Bisnor. No, sir. 

Senator Warkrins. I have already made reference earlier in this 
hearing to the fact that Utah has 5 or 6 rather large defense programs, 
and of course they complied with the State law in getting water for 
their need. 

Mr. Bisnor. They would not have any trouble getting defense plants 
in Wyoming. In fact, we would like to see them come in. In fact, we 
do not like to see you fellows in Utah getting them all. 

Senator Warkrins. We are not objec ting to their coming in, but we 
do recognize that if and when peace really comes, we will be faced 
with a problem of another type. 

Senator Barrerr. Thank you very much, Mr. Bishop. 

Senator Warkrns. Thank you for your presentation. 

Mr. Bisnor. Thank you, gentlemen. 

Senator Watkins. Mr. Lewis Stanley. 


STATEMENT OF LEWIS A. STANLEY, PRESIDENT OF THE 
ASSOCIATION OF WESTERN STATE ENGINEERS 


Mr. Srantry. I am Lewis A. Stanley, president of the Association 
of Western State Engineers. 

Senator Watkins. You may proceed, Mr. Stanley, with your state- 
ment. 

Mr. Stantey. Thank you, Mr. Chairman. 

Of course, we are talking about my home State when we are talk- 
ing about the Pelton decision. 

(The decision referred to is as follows :) 


PELTON DAM DECISION OF UNITED STATES SUPREME COURT 
SYLLABUS 
FEDERAL POWER COMMISSION UV OREGON ET AL. 
CERTIORIA TO THE UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT. 
No. 367. Argued March 2-3, 1955.—Decided June 6, 1955. 


The Federal Power Commission issued to a power company a license to construct, 
operate and maintain a hydroelectric plant, constituting Pelton Project No. 
2030, on reserved lands of the United States on the Deschutes River in Ore- 
gon. The State of Oregon challenged the authority of the Commission to 
issue the license and the adequacy of the provisions approved by the Commis- 
sion for the conservation of anadromous fish. Held: The Federal Power Act 
is applicable in accordance with its terms, and the Commission acted within 
its powers and its discretion in granting the license. Pp. 487-452. 


1. The Federal Power Act is applicable to this license. Pp. 441-446. 

(a) The federal jurisdiction here derives from the ownership or control 
by the United States of the reserved lands on which the licensed project is 
to be located. P. 442. 

(b) The authority to issue licenses in relation to public lands and reserva- 
tions of the United States stems from the Property Clause, Art. IV, § 3, of the 
Constitution. Pp, 442-444. 
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(c) Authorization of this project is within the exclusive jurisdiction of the 
Commission and does not require the consent of the State. Pp. 445-456. 

2. The Acts of July 26, 1866, July 9, 1870, and the Desert Land Act of 1877 
do not apply to this license, which relates only to the use of waters on reser 
vations of the United States. Pp. 446-448. 

(a) The lands involved here are not “public lands” but “reservations” ; and 
these Acts do not apply to reserved lands and waters. Pp. 446—448. 

(b) Statutes providing generally for disposal of the public domain are in- 
applicable to lands which are not unqualifiedly subject to sale and disposition 
because they have been appropriated to some other purpose. P. 448. 

3. There was no abuse of discretion by the Commission in granting the 
license. Pp. 448-452. 

(a) In the reregulation of the flow of the stream, the Commission acts on 
behalf of the people of the State, as well as all others, in seeing to it that the 
interests of all concerned are adequately protected. P. 449. 

(b) The provision for the operation and maintenance of fish conservation 
facilities was reasonable and within the Commission’s discretion. Pp. 449- 
452. 

(c) The contention that the project will preclude the carrying out of certain 
plans for the Columbia River Basin may properly be directed to the Commis- 
sion or to Congress, but is not for this Court to answer upon the basis of 
existing legal rights. P.452. 211 F. 2d 347, reversed. 


Willard W. Gatchell argued the cause for petitioner. With him on the brief 
were Solictor General Sobeloff, Assistant Attorney General Rankin, Oscar H., 
Davis, William H. Veeder, John C. Mason and Louis C. Kaplan. 

irthur G. Higgs, Assistant Attorney General of Oregon, argued the cause for 
respondents. With him on the brief were Robert Y. Thornton, Attorney General, 
and FE. G. Forley, Deputy Attorney General. 

Rollin FE. Botrles argued the cause for the Oregon Division of the Izaak 
Walton League of America, Inc., as amicus curiac, supporting respondents. With 
him on the brief was L. C. Binford. 

Motions to appear as amici curiae and adopt the brief of respondents were 
filed by the States of Indiana, by Edirin K. Steers, Attorney General; Louisiana, 
by Fred S. LeBlanc, Attorney General; Michigan, by Thomas M. Kavanagh, 
Attorney General, Kdmund EF. Shepherd, Solictor General, and Daniel J. O'Hara, 
Assistant Attorney General; Minnesota, by Miles Lord, Attorney General, and 
Perry G. Voldness, Special Assistant Attorney General; Montana, by Arnold H 
Olsen, Attorney General, and Charles W. Leaphart, Assistant Attorney General; 
Nebraska, by Clarence S. Beck, Attorney General, and Robert V. Hoagland, 
Assistant Attorney General; Nevada, by Harvey Dickerson, Attorney General, 
and W. T. Mathews, Special Assistant Attorney General; North Dakota, by 
Leslie R. Burgum, Attorney General; Pennsylvania, by Herbert B. Cohen, At- 
torney General, and Lois G. Forer, Deputy Attorney General; Texas, by John Ben 
Shepperd, Attorney General; Utah, by #. R. Callister, Attorney General, and 
Robert B. Porter, Assistant Attorney General; and Washington, by Don Fastvold, 
Attorney General, and Joseph 7. Mijich and Richard F, Broz, Assistant Attorneys 
General. 

Mr. Justice Burron delivered the opinion of the Court. 

As in First Iowa Coop. v. Federal Power Commission, 328 U. S. 152, this case 
illustrates the integration of the federal and state jurisdictions in licensing water 
power projects under the Federal Power Act.’ In the First Jowa case we sus- 
tained the authority of the Commission to license a power project to use navi 
gable waters of the United States located in Iowa. Here, without finding that 
the waters are navigable, the Commission has issued a comparable license for 
a power project to use waters on lands constituting reservations of the United 
States located in Oregon. The State of Oregon questions the authority of the 
Commission to do this and the adequacy of the provisions approved by the Com- 
mission for the conservation of anadromous fish. For the reasons hereafter 
stated, we sustain the Commission. 

In 1949, the Northwest Power Supply Company of Portland, Oregon, applied 
to the Federal Power Commission for a license to construct, operate, and main 
tain a hydroelectric plant, constituting Pelton Project No. 2080, on reserved lands 

141 Stat. 1063, as amended, 49 Stat. 838, 16 U. S. C. §§ T91a—S25r. 

2Fish ascending rivers from the sea for breeding purposes. In this instance, especially 


salmon and steelhead trout. For an outline of the general problem presented, see Schwartz, 
Federalism and Anadromous Fish, 23 Geo. Wash. L. Rev. 535. 
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of the United States on the Deschutes River in Oregon,’ and, in 1951, the Port- 
land General Electric Company of Portland, Oregon, succeeded to a supplemen- 
tary application for that license. 

The Pelton Project is designed to include a concrete dam 205 feet high and a 
powerhouse containing three 36,000-kilowatt generators. It is to be built 
“ueross the Deschutes River on reserved lands of the United States located below 
the junction of its Metolius and Crooked River tributaries... The western ter- 
minus of the dam is to occupy lands, within the Warm Springs Indian Reser 
vation, which have been reserved by the United States for power purposes since 
i910 and 1913. The eastern terminus of the dam is to be on lands of the 
{ nited States which, at least since 1909, have been withdrawn from entry under 
the public land laws and reserved for power purposes.” The project calls for no 
permanent diversion of water as the entire flow of the river will run through 
or over the dam into the natural bed of the stream. This dam will make avail- 
able the head and volume of water required for the project and the water im- 
pounded by it will create a narrow reservoir, submerging lands the title to which 
is or will be in the United States. Variations and interruptions in the flow of the 
tream, caused by temporary storage or use of water for power purposes, are to 
he controlled by a “reregulating dam” approved by the Commission and located 
on private property, to be acquired, about three miles below the power dam. 
No objection is made to the reregulating dam. To the extent that access to ex- 
istins spawning grounds for anadromous fish is cut off by the power dam, other 
facilities on private property, to be acquired, are to be constructed and main- 
tained on terms approved by the Commission and designed to develop an equal or 
greater fish population. Opportunities for recreational uses of the area are to 
be enhanced and no issue as to water pollution is before us. 

The State of Oregon, the Fish Commission of Oregon, the Oregon State Game 
Commission and the Oregon Division of the Izaak Walton League intervened 
before the Commission and each filed objections to the granting of the license. 
Some of their objections related to the authority of the Commission to grant 
the license and others to the suitability of the proposed fish conservation 
facilities. 

Following extended hearings, the Commission’s presiding examiner recom- 
mended the license. After exceptions to that recommendation the Commission 
issued its opinion and an order granting the license. 10 F. P. C. 445, 450, 92 
P. U. R. (N. 8.) 247. The Commission found that a public need exists for the 
early completion of the project to meet a severe power shortage in the Pacific 
Northwest. It found also that the project is in the public interest, will provide 
for comprehensive development of the affected stretch of the Deschutes River, 
and will be consistent with further comprehensive development of that stream 

>In 1924, the Columbia Valley Power Company, Inc., had applied to the Federal Power 
Commission for a license to develop Pelton Project No. 57 at substantially the same site. 
That license was issued but, due to the licensee's failure to proceed with construction as 
required by the Commission, it was canceled in 1936. 

*The Deschutes River is entirely within the State of Oregon. It drains the eastern 
slope of the Cascade Range and flows northward, across the lands of the United States 
here involved, to the Columbia River, which it meets about 15 miles above The Dalles 
The Commission has made no findings as to its navigability or as to the relation between 
its flow and the navigability of other streams. Throughout its lower 130 miles, which 
include the project site, it flows in a narrow canyon with an average fall of 17.6 feet per 
mile and, apparently, it is generally recognized as incapable of sustaining navigation. 
Accordingly, throughout this litigation, the river has been treated by all concerned as not 
constituting “navigable waters” of the United States as defined in § 3 (8) of the Federal 
Power Act, 49 Stat. 838 16 U. S. C. § 796 (8). We do not pass either upon that question 
or upon the relationship to interstate commerce of the proposed use of the waters of the 
river. 

The Warm Springs Indian Reservation was established by the Treaty of June 25, 1855, 
with the Indians in Middle Oregon. Ratified by the Senate March 8, 1859, and proclaimed 
by the President April 18, 1859, it secured to the Indians “the exclusive right of taking 


fish in the streams running through and bordering said reservation ....” 12 Stat. 
963, 964. Oregon has recognized that it is bound by this Treaty. Anthony v. Veatch, 


189 Ore. 462, 483-485, 220 P. 2d 493, 502-503. See also, United States v. Winans, 198 
U. 8. 371. 

Indian Power Site Reserve No. 2 was created November 1, 1910, and Indien Power Site 
Reserve No. 294 was created October 8. 1913, both by the Secretary of the Interior under 
an Act of Inne 25, 1910, 36 Stat. 855, 858. 

"Power Site Reserve No. 66 was created December 30. 1909. by the Secretary of the 
Interior and made permenent by an Executive Order of July 2, 1910, under an Act of 
June 25. 1910. 36 Stat. 847. In addition, a reservation occurred in connection with the 
application made to the Feders] Power Commission. in 1924, for a license for Pe'ton 
Project No. 57 Comparable withdrawals were made in 1949 and 1951 in connection with 
the present application. See § 24 of the Federal Power Act, 41 Stat. 1075-1076, and 
amendments, 16 U. S. C. § 818. 
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and of the Columbia Basin. It held that the improvements will contribute 
valuable public benefits which will not be available if the river is maintained in 
its present natural condition.’ The Commission stated that the project will be 
subject to all existing rights to the use of the waters of the river, whether pet 
fected or not. It prescribed temporary measures to be taken to meet the needs 
of the anadromous fish during the construction of the project and approved 
certain permanent facilities, practices and expenditures in relation to such fish 
The opinion stated “that no substantial evidence has been brought forward 
to show that the facilities proposed for conserving the fish will not maintain 
existing runs. Moreover, there are indications that the runs can be increased.” 
10 F. P. C., at 450, 92 P. U. R. (N.8.), at 252 

A rehearing being denied, the State and its agencies sought a review by the 
Court of Appeals for the Ninth Circuit and the Portland General Electric Con 
pany intervened. That court, with one judge dissenting, set aside the Commis 
sion’s orcer. 211 F. 2d 347. It recognized the necessity of a license from the 
Federal Power Commission but held that Congress, by its public lands legis 
laticn, long ago had transferred to the State of Oregon such control over the 
use of nonnavigable waters that the sponsor of the Pelton Project must secure 
also the permission prescribed by the State. We granted certiorari because of 
the public significance of the issues but denied leave to the Portland Genera! 
Electric Company to intervene here. 848 U. 8S. 868. 28 U. S. C. § 1254 (1) 
49 Stat. 860-861, 16 U. S. C. § 8257 (b). Several States filed briefs as amici 
curiae, usually adopting as their own the brief filed by respondents. 

We divide our considerations of the issues into three parts 





I. APPLICABILITY OF THE FEDERAL POWER AC’ 


On its face, the Federal Power Act applies to this license as specifically as it 
did to the license in the First Iowa case. There the jurisdiction of the Commis 
sion turned almost entirely upon the navigability of the waters of the United 


States to which the license applied. Here the jurisdiction turns upon the owne1 
ship or control by the United States of the reserved lands on which the licensed 
project is to be located.” The authority to issue licenses in relation to navigable 


7“(44) Under present circumstances and conditions, and upon the terms and conditions 
hereinafter provided in the license, the project is best adapted to a comprehensive plan for 
the improvement and utilization of water-power development, f r the conservation and 
preservation of the fish and wildlife resources, and for other beneficial public uses including 
recreational purposes. 

“(45) The Portland General Electric Co. is a corporation organized under the laws of 
the State (f Oregon and has submitted satisfactory evidence of compliance with the re 
quirements of all applicable state laws insofar as necessary to effect the purpcses of a 
license for the project.” 10 F. P. C., at 456. And see §$ 9 (b) and 10 (a) of the Federal 
Power Act, 41 Stat. 1068, 16 U. S. C. § 802 (b), and 49 Stat. 842, 16 U. S. GC. § S08 (a) 

*“Sec. 4. The Commission is hereby authorized and empowered 


“(e) To issue licenses ... to any corporation organized under the laws of the United 
States or any State thereof... for the purpose of constructing, operating, and main 
taining dams, water conduits, reservoirs, power houses, transmission lines, or other proj 
ect works necessary or convenient for the development and improvement of navization 
and for the development, transmission, and utilization of power across, along. from, or 
in any of the streams or other bodies of water over which Congress has jurisdiction under 
its authority to regulate commerce with foreign nations and among the several States 
or upon any part of the public lands and reservations of the United Statea ...: Pro 
vided, That licenses shall be issued within any reservation only after a finding by the 
Commission that the license will not interfere or be inconsistent with the purpose for 
which such reservation was created or acquired, and shall be subject to and contain 
such conditions as the Secretary of the department under whose supervision such reser 
vation falls shall deem necessary for the adequate protection and utilization of such 
reservation: 

eG es. 2 .'s 

“(b) It shall be unlawful for any person, State, or municipality, for the purrose of 
developing electric power, to construct, operate, or maintain any dam, water conduit, 
reservoir, power house, or other works incidental thereto across, along, or in any of the 
navigable waters of the United States, or upon any part of the public lands or reserva 
tions of the United States (including the Territories), or utilize the surplus water or 
water power from any Government dam, except under and in accordance with the terms 
of a permit or valid existing right-of-way granted prior to June 10, 1920, or a license 
granted pursuant to this Act. Any person, association, corporation, State, or munici 
pality intending to construct a dam or other project works across, along, over, or in any 
stream or part thercof, other than those defined herein as navigable waters, and’ over 
which Conzress has jurisdiction under its authority to regulate commerce with foreign 
nations and among the several States shall before such construction file declaration of 
such intention with the Commission, whereupon the Commission shall cause immediate 
investigation of such proposed construction to be made, and if upon investigation it shall 
find that the interests of interstate or foreign commerce would be affected by such pro 
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waters of the United States springs from the Commerce Clause of the Constitu- 
tion. The authority to do so in relation to public lands and reservations of the 
United States springs from the Property Clause—“The Congress shall have 
lower to dispose of and make all needful Rules and Regulations respecting the 
Territory or other Property belonging to the United States ....” Art. IV, §3.° 

In the instant case the project is to occupy lands which come within the term 
“reservations,” as distinguished from “public lands.” In the Federal Power Act, 
each has its established meaning. “Public lands” are lands subject to private 
appropriation and disposal under public land laws. “Reservations” are not so 
subject.” The title to the lands upon which the eastern terminus of the dam 
is to rest has been in the United States since the cession by Great Britain of the 
area now comprising the State of Oregon. Even if formerly they may have been 
open to private appropriation as “public lands,” they were withdrawn from such 
availability before any vested interests conflicting with the Pelton Project were 
acquired." ‘Title to the bed of the Deschutes River is also in the United States.” 
Since the Indian Treaty of 1855, the lands within the Indian reservation, upon 
which the western end of the dam will rest, have been reserved for the use of the 
Indians. More recently they were reserved for power purposes * and the Indians 
have given their consent to the project before us. Accordingly, there is no 
issue here as to whether or not the title to the tribal lands is in the United States.* 

There thus remains no question as to the constitutional and statutory authority 
of the Federal Power Commission to grant a valid license for a power project 
on reserved lands of the United States, provided that, as required by the Act, 
the use of the water does not conflict with vested rights of others.” To allow 
Oregon to veto such use, by requiring the State’s additional permission, would 
result in the very duplication of regulatory control precluded by the First Iowa 
decision. 328 U. S. 152, 177-179. No such duplication of authority is called 
for by the Act.” The Court of Appeals in the instant case agrees. 211 F. 2d, 


posed construction, such person, association, corporation, State, or municipality shall not 
construct, maintain, or operate such dam or other project works until it shall have applied 
for and shall have received a license under the provisions of this Act. If the Commission 
shall not so find, and if no public lands or reservations are affected, permission is hereby 
granted to construct such dam or other project works in such stream upon compliance 
with State laws.” (Italics supplied except for the initial word for the proviso.) 49 Stat. 
839, 840, 846, 16 U. S. C. §§ 797 (e), 817. 

*In what is somewhat of a companion case to the one before us, the Court of Appeals 
for the Ninth Circuit has recognized that, despite contentions as to state control a the 
use of water and the conservancy of fish with n the Columbia River Basin, the Federal 
Power Commission has the authority to make effective a license and to provide facilities 
for anadromous fish much as is here proposed, when the waters involved are navigable 
waters of the United States. Washington Department of Game vy. Federal Power Com- 
mission, 207 F. 24 391. We denied certiorari April 5, 1954. 347 U. S. 936. 

” “Sec. 3. The words defined in this section shall have the following meanings for 
purposes of this Act, to wit: 

“(1) ‘public lands’ means such lands and interest in lands owned by the United States 
as are subject to private appropriation and disposal under public land laws. It shall 
not include ‘reservations’, as hereinafter defined ; 

(2) ‘reservations’ means national forests, tribal lands embraced within Indian reser- 
vations, military reservations, and other lands and interests in lands owned by the United 
States, and withdrawn, reserved, or withheld from private appropriation and disposal 
under the public land laws; also lands and interests in lands acquired end he'd for any 
public purposes: but shall not include national monuments or national parks; ... .” 
49 Stat. 838, 16 U. S. C. § 796 (1) and (2). 

1 See note 6, supra. 

12 See United States vy. Utah, 283 U. 8S. 64, 75. 

13 See note 5, supra. 

4 See Hynes v. Grimes Packing Co., 337 U. S. 86, 103-104; Minnesota v. United States, 
305 U. 8S. 382, 386. 

6 “Sec. 27. That nothing herein contained shall be construed as affecting or intending 
to affect or in any way to interfere with the laws of the respective States re'ating to the 
control, appropriation, use, or distribution of water used in irrigation or for municinal 
or other uses. or any vested right acquired therein.” 41 Stat. 1077, 16 U. S. C. § 821 

“To require the petitioner to secure the actual grant to it of a state permit * * * 
as a condition precedent to securing a federal license for the same proj-ct under the 
Federal Power Act would vest in the Executive Council of Iowa a veto power over the 
federal project. Such a veto power easily could destrov the effectiveness of the Federal 
Act. It wovld subordinate to the control of the State the ‘comprehensive’ planning 
which the Act provides shall depend unon the judgment of the Federal Power Com- 
mission or other representatives of the Federal Government. 

. * 7 - . * . 

“In the Federal Power Act there is a separation of those sub‘ects which remain under 
the jurisdiction of the States from those subjects which the Constitution delegates to 
the United States and over which Congress vests the Federal Power Commission with 
authority to act. To the extent of this separation, the Act establishes a dual system of 
eontro!. The duality of control consists merely of the division of the common enterprise 
hetween two cooperating agencies of government, ech with final authority in its own 
jurisdiction. The quality does not require two agencies to share in the final decision 
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at 351. And see Washington Department of Game vy. Federal Power Commission, 
207 F. 2d 391, 395-396. Authorization of this project, therefore, is within the 
exclusive jurisdiction of the Federal Power Commission, unless that jurisdiction 
is modified by other federal legislation. See United States v. Rio Grande 
Irrigation Co., 174 U. 8. 690, 703; Gutierres v. Albuquerque Land Co., 188 U. S. 
545, 554. 


II. INAPPLICABILITY OF THE DESERT LAND AcT OF 1877 AND RELATED AcTSs 


The State of Oregon argues that the Acts of July 26, 1866," July 9, 1870," 
and the Desert Land Act of 1877” constitute an express congressional dele 
gation or conveyance to the State of the power to regulate the use of these 
waters. The argument is that these Acts preclude or restrict the scope of the 
jurisdiction, otherwise apparent on the face of the Federal Power Act, and 
require the consent of the State to a project such as the one before us. 

The nature and effect of these Acts have been discusse| previously by this 
Court. The purpose of the Acts of 1866 and 1870 was governmental recognition 
and sanction of possessory rights on public lands asserted under local laws and 
customs. Jennison y. Kirk, 98 U. S. 453. The Desert Land Act severed, for 
purposes of private acquisition, soil and water rights on public lands, and pro 
vided that such water rights were to be acquired in the manner provided by the 
law of the State of location. California Oregon Power Co, v. Beaver Portland 
Cement Co., 295 U. S. 142. See also, Nebraska v. Wyoming, 325 U. S. 589, 
611-616. 

It is not necessary for us, in the instant case, to pass upon the question 
whether this legislation constitutes the express delegation or conveyance of 
power that is claimed by the State, because these Acts are not applicable to the 
reserved lands and waters here involved. The Desert Land Act covers “sources 
of water supply upon the public lands... .’ The lands before us in this case 


of the same issue. Where the Federal Government supersedes the state government 
there is no suggestion that the two agencies both shall have final authority. * * * 


* = * * * & . 

“The Act leaves to the States their traditional jurisdiction subject to the admittedly 
superiors right of the Federal Government, through Congress, to regulate interstate and 
foreign commerce, administer the public lands and reservations of the United States and, 
in certain cases, exercise authority under the treaties of the United States.” First 
Iowa Coop. v. Federal Power Commission, 328 U. S. 152, 164, 167-168, 171. 

7“Sec, 9. And be it further enacted, That whenever, by priority of possession, rights 
to the use of water for mining, agricultural, manufacturing, or other purposes, have 
vested and accrued, and the same are recognized and acknowledged by the local customs, 
laws, and the decisions of courts, the possessors and owners of such vested rights shall 
be maintained and protected in the same; and the right of way for the construction of 
ditches and canals for the purposes aforesaid is hereby acknowledged and confirmed 
Provided, however, That whenever, after the passage of this act, any person or persons 
shall, in the construction of any ditch or canal, injure or damage the possession of any 
settler on the public domain, the party committing such injury or damage shall be liable 
to the party injured for such injury or damage.” (Italics supplied except for the initial 
words of the enacting clause and the proviso.) 14 Stat. 253, see 43 U. 8S. C. § 661. 

8“Sec. 17. * * * all patents granted, or preemption or homesteads allowed, shall be 
subject to any vested and accrued water rights, or rights to ditches and reservoirs used 
in connection with such water rights, as may have been acquired under or recognized by 
the ninth section of the act [14 Stat. 253, supra] of which this act is amendatory. * * *” 
(Italics supplied.) 16 Stat. 218, see 43 U.S. C. § 661. 

o“* * * it shall be lawful for any citizen of the United States, or any person of requi 
site age ‘who may be entitled to become a citizen, and who has filed his declaration to 
become such’ and upon payment of twenty five cents per acre—to file a declaration under 
oath with the register and the receiver of the land district in which any desert land is 
situated, that he intends to reclaim a tract of desert land not exceeding one section, by 
conducting water upon the same, within the period of three years thereafter, Provided 
however that the right to the use of water by the person so conducting the same, on or 
to any tract of desert land of six hundred and forty acres shall depend upon bona fide 
prior appropriation: and such right shall not exceed the amount of water actually appro 
priated, and necessarily used for the purpose of irrigation and reclamation: and all 
surplus water over and above such actual appropriation and use, together with the water 
of all, lakes, rivers and other sources of water supply upon the public lands and not 
navigable, shall remain and be held free for the appropriation and use of the public for 
irrigation, mining and manufacturing purposes subject to existing rights. Said declara 
tion shall describe particularly said section of land if surveyed, and, if unsurveyed, shall 
describe the same as nearly as possible without a survey. At any time within the period 
of three years after filing said declaration, upon making satisfactory proof to the register 
and receiver of the reclamation of said tract of land in the manner aforesaid, and upon 
the payment to the receiver of the additional sum of one dollar per acre for a tract of 
land not exceeding six hundred and forty acres to any one person, a patent for the same 
shall be issued to him. Provided, that no person shall be permitted to enter more than 
one tract of land and not to exceed six hundred and forty acres which shall be in c#mpe** 
form.” (Italics supplied except for the initial words of the provisos.) 19 %4-* 

43 U. S. C. § 321. 
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are not “public lands” but “reservations.” Even without that express restriction 
of the Desert Land Act to sources of water supply on public lands, these Acts 
would not apply to reserved lands. “It is a familiar principle of ptblic land 


law that staiutes providing generally for disposal of the public domain are in- 
applicable to lands which are not unqualifieily subject to sale and disposition 
because they have been appropriated to some other purpose.” United States 
v. O'Donnell, 303 U. 8. 501, 510. See also, United States vy. Minnesota, 270 U. S. 
181, zUG. ‘be imstant lands certainly “are not unqualifiedly subject to sale and 
disposition ....” Accordingly, it is enough, for the instant case, to recognize 
that these Acts do not apply to this license, which relates only to the use of 
waters on reservations of the United States. 


Ill. APPLICATION OF THE FEDERAL POWER Act 10 TUIS PROJECT. 


l’inally, respondents question the discretion used by the Commission in grant- 
ing the license. They point to the cOnsequences which the project will have 
beyond the limits of the reserved lands on which it will be located. 

The first Consequence is the inevitable variation in, or the temporary inter- 
ruption of, the tlow of the stream. The Commission is satisfied that it has over- 
come ti is objection by its provision for a rerezulating dam. It has approved 
the technical features involved and the site for that dam will be acquired in 
accordance with the property laws of Oregon.” In this reregulation of the 
tiow of the stream, the Commission acts on behalf of the people of Oregon, as 
Well as all others, in seeing to it that the interests of all concerned are adequately 
protected. 

There remains the effect of the project upon anadromous fish which use these 
waters as spawning grounds. All agree that the 205-foot dam will cut off access 
of some fish to their natural spawning grounds above the dam and that such 
interruption cannot be overcome by fish ladders.” However, the State does 
not flatly prohibit the construction of dams that cut off anadromous fish from 
their spawning or breeding grounds.” One alternative, thus recognized, is the 
supplying of new breeding pools to which the fish can be removed at appropriate 
times. The Fish Commission of Oregon has denied a permit to the Portland 
General Electric Company to carry out its present proposal but there appears 
to be no disagreement as to the underlying principle involved.~ 


While the final approval of the engineering requirements cf this feature rests with 
the Commission, there is no reason why the Commission and the State of Oregon, which 
also desires appropriate reregulation of the flow of the stream, should not seek a mutually 
satisfactory s lution. In fact, the applicant for the federal license did submit its proposals 
for reregulation to the state authorities. 

*°The Oregon Fish Commission made a rough estimate of the annual runs of spring 
chinook and salmon passing the Pelton site, en route upstream, at 2,500 and of summer 
steelhead trout at 5,000. On the basis of this escapement past the project, the Fish Com- 
mission estimated the annual value of the Deschutes salmon and steelhead fishery attribut- 
able to the river above the Pelton site to be $177,375. 10 F. P. C., at 449, 92 P. U. R. 
(N. 8.), at 252. 

atte In the event that any person desires to c nstruct a dam in any of the streams 
of this state to a height that will make a fish ladder or fishway thereover impracticable, 
in the opinion of the [Fish]! commission, then such person may make an application to 
the commission for a permit to construct such dam, and the commission is hereby author- 
ized to grant such permit in its discreti n, upon the condition that the person so applying 
for such permit shall convey to the state of Oregon a site of the size and dimensions 
satisfactory to the commission, at such place as may be selected by the commission, and 
erect thereon a hatchery and hatchery residence, according to plans and specifications to 
be furnished by the commission, and enter into an agreement with the commission, secured 
by a good and sufficient bond, to furnish all water and light, without expense, to operate 
said proposed hatchery: and no permit for the construction of any such dam shall be 
given by the commission until the person applying for such permit shall have actually 
conveyed said land to the state and erected said hatchery and hatchery residence in 
accordance with the said plans and specification. *  Italies supplied.) Ore. Comp. 
Laws. 1940, § 83—316. 

3 The Federal Power Commission here found that: 

“(29) There is nothing novel, unusual or out of the ordinary with respect to the fishery 
conservation facilities proposed by applicant. 

(30) The applicant proposes to operate or arrange for the operation of the fish conserva- 
tions facilities in accordance with approved methods. 

“(31) Construction, or operation and maintenance of the Pelton project will not be 
detrimental to the fishery resources below the reregulating dam. 

“(32) There is no substantial evidence in the record to show that the fishery facilities 
proposed by the applicant in accordance with the plans prepared by the Fish Commission 
of Oregon will not maintain existing runs, and there is a possibility that the run can be 
increased.” 10F. P. C., at 455. 

% In addition to its application to the Federal Power Commission, the Portland General 
Electric Company also sought approval of the Pelton Project by the Oregon Hydroelectric 
Commission. While we hold that such approval is not necessary, there is no reason why 
the company should not thus seek state as well as federal approval of the project. In its 
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The applicant has agreed to provide facilities for conserving the runs of 
anadromous fish in accordance with plans approved by the Federal Power Com 
mission. The capital cost of these facilities and of the reregulating dam, to be 
borne by the applicant, is estimated at $4,480,000. The total annual cost due 
to these facilities is estimated at $795,000. The Commission has found each of 
these estimates to be reasonable. Of the $795,000-annual cost, the applicant will 
bear $410,000 (cost of borrowed money, depreciation and taxes on the capital 
investment), and the $10,000 maintenance cost of the reregulating dam Ii 
addition, it has offered to contribute $100,000 annually toward the estimated 
$375,000 cost of operation and maintenance of the fish conservation facilities, 
and the Commission has retained the power to fix the amount of the applicant's 
contribution if a sum is not agreed upon. 

The care given to the preparation of this conservation program and the 
large investment to be made in it are impressive. It also is of interest that the 
Fish Commission of Oregon already is operating somewhat comparable but 
smaller facilities of this kind on the Metolius River. 

One argument against the project gces beyond the need to conserve the exist 
ing fish population. It is argued that the project will preclude the carrying out 
of certain plans for the Columbia River Basin which contemplate greatly en 
larging the fish population in the Deschutes River area, by concentrating there 
other runs of fish not now using that river. While such an argument may prop- 
erly be directed to the Federal Power Commission or to Congress, it is not one 
for us to answer upon the basis of existing legal rights. 

We conclude, therefore, that, on the facts here presented, the Federal Power 
Act is applicable in accordance with its terms, and that the Federal Power Com 
mission has acted within its powers and its discretion in granting the license 
now before us. 

The judgment of the Court of Appeals, accordingly, is Reversed. 

Mk. JUSTICE LIARLAN took no part in the consideration or decision of this case 

Mr. Justice DovGLas, dissenting 

I would not suppose the United States could erect a dam on this nonnavigable 
river without obtaining its water rights in accordance with state law 3 
am right in that assumption, then this dam cannot be built without satisfying 
Oregon’s water-rights law. For the federal licensee who will build this dam 
acquires all its rights from the United States. And the United States cannot 
give what it does not have. 

The argument pressed on us by the United States is akin to the one urged in 
Nebraska v. Wyoming, 325 U. S. 589, 611 et seq. In that case, the United States 
struggled to be rid of the rule of law that made its water rights on nonnavi- 


ipplication for the Federal Power Commission license, the company referred to these 
simultaneous state preceedings, which did not reach a conclusion until shortly before the 
granting of the federal license. The license from the Hydroelectric Commission was 
denied because of the applicant’s failure to secure the permit from the Fish Commission 
of Oregon which it had sought. 

The pertinent Oregon provisions are as follows: 

From and after the taking effect of this act, no water-power project involving the use 
f the waters of any of the lakes, rivers, streams or other bodies of water within 
state of Oregon, including waters over which this state has concurred jurisdiction, for 
the generation of electricity, shall be begun or constructed except in conformity with 
the provisions hereof. 
The [Oregon Hydroelectric] commission shall have power 5k 

‘(b) To issue licenses, as hereinafter provided, to citizens of the United States, asso 
ciations of citizens, private corporations organized under the laws of the United States o1 
iny state thereof, to appropriate, initiate, perfect, acquire and hold the right to the use of 
the waters within the state, including the waters over which the state has concurrent juris 
diction, and to construct, operate and maintain dams, reservoirs, power houses, conduits 
transmission lines, and all other works and structures necessary or convenient for the 
use of such waters in the generation and utilization of electricity.” Ore. Comp. Laws 
1940, §§ 119-103, 119-106. 

See also, “The provisions of this act shall not apply to any waterpower project or 
Velopment constructed by the government of the United States.” Jd., § 119-101 

“The Deschutes River is nonnavigable and part of the Columbia River Basin It is 
indeed, a direct tributary of the Columbia. Control of this tributary might be important 
to an effective flood-control program for the Columbia. If so, this dam could find con 
stitutional sanction under the Commerce Clause. See Oklahoma vy. Atkinson Co., 313 
U. 8. 508, 525. That constitutional power over the Deschutes would not be lost through 
nonuse or through intervening legislation. In case the constitutional power were exe! 
cised, private rights would give way. Oregon could demand compensation for the _1 
of any water-power rights it possessed. See Federal Power Commission \ Niagara 
Mohawk Power Corp., 347 U. S. 239, 254-255. But Oregon could not assert its regulator; 
powers to defeat the federal program, for the Supremacy Clause would prevent her 

No effort has been made to bring this case under the Commerce Clause. The findings 
ire inadequate for that purpose. The case turns on the authority of the United St 
as a proprietor. 
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gable streams of the West dependent on state law. It claimed that it owned 
all the unappropriated water in the basin of the North Platte River. The 
argument was made not only under the Reclamation Act of 1902, 32 Stat. 388, 
but also under the Desert Land Act of 1877, 19 Stat. 377, the Act involved here. 
We reserved decision as to whether under some circumstances the United 
States might be the owner of unappropriated water rights. But we held that 
under those Acts the United States took its water rights like other landowners, 
viz, pursuant to the state law governing appropriation. 

Unless we are to depart from that ruling, we must accept Oregon’s claim here. 

Oregon’s position has for its support two other decisions of this Court, both 
construing the Desert Land Act. The first of these is California Oregon Power 
Co. v. Cement Co., 295 U. S. 142, which construed the provision of the Desert 
Land Act, crucial here, which reads: 


“all surplus water over and above such actual appropriation and use, together 
with the water of all lakes, rivers, and other sources of water supply upon 
the public lands and not navigable, shall remain and be held free for the 
appropriation and use of the public for irrigation, mining and manufacturing 
purposes subject to existing rights.” 


The Court interpreted that provision as follows: 


“The fair construction of the provision now under review is that Congress 
intended to establish the rule that for the future the land should be patented 
separately; and that all non-navigable waters thereon should be reserved 
for the use of the public under the laws of the States and territories named.” 
295 U. S. 142, 162. 


That case, to be sure, involved a contest between private owners. But the 
principle announced was shortly applied to the United States as a property owner 
on a nonnavigable stream.” In Ickes v. Fox, 300 U. 8S. 82, the Court held that by 
the Desert Land Act, “if not before, Congress had severed the land and waters 
constituting the public domain and established the rule that for the future the 
lands should be patented separately. Acquisition of the Government title to a 
parcel of land was not to carry with it a water-right ; but all non-navigable waters 
were reserved for the use of the public under the laws of the various arid-land 
States.” TJd., 95. 

The For case involved water rights of farmers under a federal irrigation 
project, the claim being that the United States, owner of the irrigation system, 
owned the water rights. The Court rejected that claim and looked to state law 
to determine who had the water rights; and finding that the farmers owned them, 
the Court held that the United States was not an indispensable party in litigation 
concerning them. 

Those cases should control here. The Desert Land Act applies to “public 
lands”; and the Federal Power Act, 41 Stat. 1603, as amended, 16 U. S. C. § 791a 
et seq., grants the Commission authority to issue licenses for power development 
“upon any part of the public lands and reservations of the United States.” § 4 
(e). The definition of those terms in the Act says nothing about water rights.” 


*If this were a navigable stream, the authority of the United States in the water 
power would be complete without reference to state law. United States v. Chandler-Dunbar 
Co., 229 U. S. 53; United States v. Chicago, M., St. P. & P. R. Co., 312 U. S. 592: United 
States v. Commodore Park, Inc., 324 U. 8S. 386. In that case, the Act authorizes the Com 
mission to proceed, irrespective of the approval of the State where the dam is located. First 
Towa Coop. v. Power Commission, 328 U. 8. 152. But the present project, dealing as it does 
with nonnavigable waters, is dependent on the state law of water rights for its execution. 
In the First Iowa Coop. case, we recognized the room left for that degree of control by 
the States in this situation: 

“In the Federal Power Act there is a separation of those subjects which remain under the 
jurisdiction of the States from those subjects which the Constitution delegates to the 
United States and over which Congress vests the Federal Power Commission with authority 
to act. To the extent of this separation, the Act establishes a dual system of control. 
The duality of control consists merely of the division of the common enterprise between 
two cooperating agencies of government, each with final authority in its own jurisdiction. 
The duality does not require two agencies to share in the final decision of the same issue.” 
Id.,. 167-168. 

27 Those terms are defined as follows in § 3: 

(1) ‘public lands’ means such lands and interest in lands owned by the United States 
as are subject to private appropriation and disposal under public land laws. It shall 
not include ‘reservations’, as herinafter defined : 

““(2) ‘reservations’ means national forests, tribal lands embraced within Indian reserva- 
tions, military reservations, and other lands and interests in lands owned by the United 
States, and withdrawn, reseryed, or withheld from private appropriation and disposal 
under the public land laws; also lands and interests in lands acquired and held for any 
public purposes ; but shall not include national monuments or national parks ; ; 
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And, as I have pointed out, it has been the long-term policy of Congress to 
separate western land from water rights. 

The final resort of the Commission is to the Act of June 
providing: 

“That the President may, at any time in his discretion, temporarily with- 
draw from settlement, location, sale, or entry any of the public lands of the 
United States including the District of Alaska and reserve the same for 
water-power sites, irrigation, classification of lands, or other public pur- 
poses to be specified in the orders of withdrawals, and such withdrawals or 
reservations shall remain in force until revoked by him or by an Act of 
Congress.” 

It was under this Act that some of the lands here involved were reserved for a 
power site. But the Act of June 25, 1910, by its very terms, did no more than 
withdraw these public lands “from settlement, location, sale, or entry.” The 
Act did not purport to touch or change in any way the provision of the Desert 
Land Act that pertains to water rights. If the words of the 1910 Act are to 
control, water rights remained undisturbed. The lands remained “public lands,” 
save only that settlers could not locate on them. I assume that the United States 
could have recalled its grant of jurisdiction over water rights, saving, of course, 
all vested rights. Sut the United States has not expressly done so; and we 
should not construe any law as achieving that result unless the purpose of 
Congress is clear. 

The reason is that the rule adopted by the Court profoundly affects the econ 
omy of many States, ten of whom are here in protest. In the West, the United 
States owns a vast amount of land—in some States, over 50 percent of all the 
land. If by mere Executive action the federal lands may- be reserved and all 
the water rights appurtenant to them returned to the United States, vast dislo 
cations in the economies of the Western States may follow. For the right of 
withdrawal of public lands granted by the 1910 Act is not only for “water-power 
sites” but for a host of public projects—‘irrigation, Classification of lands, or 
other public purposes.” Federal officials have long sought that authority. It 
has been consistently denied them. We should deny it again. Certainly the 
United States could not appropriate the water rights in defiance of Oregon law, 
if it built the dam. It should have no greater authority when it makes a grant 
to a private power group. 


25, 1910, 36 Stat. 847, 


Senator Warkins. Would you give us some thing about your back 
ground before you proceed with the discussion / 

Mr. Srantey. Well, I worked in the State engineer's office for about 
15 years, from 1926 to 1941, as assistant State engineer. 

Then, since that time, I have been with the Corps of Engineers of 
the United States Army in Alaska, Iceland, and also served a couple 
of years in Afghanistan. I came back and took the office of State 
engineer about a year and a half ago. 

Senator Warkins. Are you an engineer by profession / 

Mr. Sranuey. Yes: I am a member of the American Society of 
Civil Engineers. 

I want to keep my remarks clear of the merits of any particular 
power project. 

While the Pelton decision has been very distasteful to Oregon and 
we think it has been a bad mistake, I think there is no reason to 
raise the issue of the Pelton decision at this time. 

A large part of the economy of Oregon and of the other Western 
States is and has been based upon the beneficial use of water. Ever 
since the Desert Land Act of 1877, these Western States have felt 
secure in their control of the rights to use water within their bound 
aries, 

The Congress has expressed itself many times since 1877, always 
upholding the principle that Federal dep: utments and agencies should 
make their appropriations of water in accordance with State laws. 
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In making its decision in the Pelton case, Federal Power Commis- 
sion Vv. Oregon, (349 U.S. 435), the Supreme Court placed a new 
and startling interpretation on the Desert Land Act. It held that 
the severance of waters from the public domain did not apply to 
reserve lands of the United States. 

All down through the years Oregon has been issuing permits to 
appropriate waters on the reserve lands. Even Federal departments 
have recognized the laws of Oregon in making appropriations of 
water on reserve lands 

\s pointed out by Senator Barrett, a large portion of our land are: 
in most of the Western States is F a al land in reservations of one 
type or another 

A remark was made here concerning the compliance with State 
laws by various departments, and we had a situation come up in Oregon 
that is a little disturbing just a few monihs ago after the Pelton de 
cision, in which a representative of the United States Indian Service 
wrote a letter and said: 

Henceforth, in view of the Pelton decision, the Indian Service is no longet 
interested in compliance with the laws of Oregon. 

Senator Watkins. Prior to that time, had they been complying with 
the law of Oregon ? 

Mr. Sranuey. Yes. 

Senator Warxins. I think that is true in my State, too. I think 
we had a case in Utah that involved Indian lands and Indian wate 
rights, and I think that case went to the Supreme Court, if I remember 
Col rectly. I will check on it. 

Mr. Srantey. The headwaters of nearly all of our streams where 
the reservoir sites are located on are on reserved lands. If the Govern 
ment controls the waters upon these lands, Oregon does not have much 
left. 

The State, by legislative action, has withdrawn certain streams 
from all appropriation in order to preserve a valuable fish propa 
gation and recreational area from power development. There are 
power site reserves along these streams; the very same reserves as they 
had along the Deschutes River, in other words. 

Unless the Congress comes to our rescue, our legislative acts are 
nullified. 

The Federal Power Commission can license power projects on these 
streams over the protest of the State. 

Oregon, last year, created a water resources board to stucly the 
State’s water resources and plan the integrated and Sonia uses 
of such resources 1n, the best interests of all our people. 

Unless the Congress comes to our rescue, the efforts of this board 
will be largely nullified as the Federal Power Commission in licensing 
projects can ignore our plans. 

Recently this question has been discussed with the State engineer 
of California and the attorney general of California and that State, 
I think, will probably have Mr. Banks here, who is the State engineer, 
sometime during this hearing. California has spent millions of 
dollars in the development of a water development plan, a water plan 
for that State. 

Mr. Gatchel, counsel for the Federal Power Commission, in Port- 
land, Oreg., 2 or 3 months ago admitted that if the Pelton decision 
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is to be the law that the Federal Power Commission can completely 
ignore these development plans of any State in licensing projects. 

Phe question of Federal versus State control of the beneticial use 
of navigable waters is raised in S. 863. Actually, this need not be 
a question without a wholly satisf actory solution. 

Let us start with the fully accepted provision of the Constitution 
that Congress has the power to regulate commerce and, therefore, 
has control over navigable waters. 

Then suppose we make it clear that the use of such waters for pur 
poses other than navigation and hy control are ap prope lations for 
beneficial use and are to be made in accordance with State law. 

There is nothing incompatible in these two viewpoints. No one 
irgues that a project could be built on a navigable stream without 

ermission of the Government. 

lf we require that as a condition precedent to construction, a watet 
right must be obtained from the State, the result would be simply that 
the builder would have to have permission of both sovereignties. 

Some will say that such plan would give the State legal power 
over a Federal agency. Isthere anything wrong with that ? 

Is there anything wrong in odeaitting: that the sovereignty of the 
State of Oregon should prevail over the administrative act of the 
department ot the Federal Government ¢ 

Oregon is a sovereign State which should have as high a place in 
the sun as a Federal agency. If the States does not want a project 
built, either because it thinks there is a better use for the water, that 
the project does not make good use of the resource, or that power 
produced by a project for sale to the citizens of the State would be 
more costly than justified, who has a better right to the veto power ¢ 

I do not have now and do not expect to have any concern over con- 
struction of Federal projects in Oregon. They have not all com- 
plied with State laws. 

Che Corps of Engineers in their flood-control projects or in their 
power panes! ts on the ¢ ‘olumbia River have never complied with the 
laws of the State and I sometimes wonder, although they would be 
so required by the bill, if it is necessary to do that. 

[ cannot see where anything would be gained if a constitutional 
question is raised by insisting that the United States should obtain its 
water rights for a flood-control, navigation, and power project on 
i stream like the Columbia River. 

Also in Oregon, the Corps of Engineers have built quite a number of 
purely flood-control reservoirs. Some of them have power develop 
inent in connection therewith. 

Senator Watkins. Those reservoirs were not built in any way for 
consumptive use purposes, were they / 

Mr. Srantey. No; they were not. 

I have no concern that the situation will ever arise where this Con 
gress would approve a project to be built by the Federal Government 
in Oregon over the protests of the State of Oregon. I think if the pro 
posal was made to build such a project in Oregon by some agency, we 
would have a chance to review it and furnish our comment on it, and if 
a bill still went into Congress on the mavter to authorize that project 
over the objections of the State, I have no concern that the Congress 
would go along and honor the views of the State in that matter. 
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[ have one more thought. Would I have a chance possibly to talk 
after the others, at a later time in the hearing, to reappear after some 
of the Federal agencies have spoken ? 

Senator Warkrns. As far as the present acting chairman is con 
cerned, you can appear not only once but many times if you feel like 
doing so. 

I would like to ask: Is your attorney general going to appear? 

Mr. Strantey. No; he is not. 

Senator Warkrins. Is there anyone here prepared to discuss the laws 
of Oregon with respect to the use of water ? 

Mr. Stantey. I am very familiar with them. 

Senator Watkins. Let me ask you this question : 

Do you have a constitutional provision in the State of Oregon claim 
ing the waters as the property of the State? 

Mr. Srantey. No; we do not. 

Senator Warxrns. In several other States we have that sort of sec 
tion in the constitution. We have it in Utah and I think it is true in 
Wyoming and at least one other State. 

Mr. Stantey. We have a provision that all power-developing water 
use is within the powers of the State but that was an amendment to the 
constitution recently. 

Senator Warkrns. You mention navigation. I think that at this 
point in your testimony it would be well to have subsection (b) of the 
first section of the 1944 Flood Control Act, known now as Public Law 


534, inserted. 

The opening paragraph is as follows: 

In connection with the exercise of jurisdiction over the rivers of the nation 
through the construction of works of improvement, for navigation or flood con 
trol, as herein authorized, it is hereby declared to be the policy of the Congress 
to recognize the interests and rights of the States in determining the development 
of the watersheds within their borders, and likewise their interests and rights 
in water utilization and control, as herein authorized, to preserve and protect 
to the fullest possible extent established and potential uses, for all purposes, of 
the waters of the nation’s rivers; to facilitate the consideration of projects on a 
basis of comprehensive and coordinated development; and to limit the authoriza 
tion and construction of navigation work to those in which a substantial benefit 
to navigation will be realized therefrom, and which can be operated consistently 
with appropriate and economic use of the waters of such rivers by other users 

In conformity with this policy: 

(b) The use for navigation, in connection with the operation and the mainte 
nance of such works herein authorized for construction, of waters arising in 
States lying wholly or partly west of the 98th meridian shall be only such use as 
does not conflict with any beneficial consumptive use, present or future, in States 
lying wholly or partly west of the 98th meridian, of such waters for domestic 
municipal, stock water, irrigation, mining, or industrial purposes. 

That seems to be the policy of Congress. 

Mr. Stantey. There is also a question that is coming to the fore in 
the proposed Columbia River compact study and also will be apparent 
in the Columbia River compact, the matter of subordination of the 
United States Government power to water for power purposes through 
future upstream consumptive uses. 

I think probably the best way to do that would be for the Govern- 
ment to come in and get its water right under the State and, if the right 
were granted by the State of Oregon for a power project on any of 
these streams, such right would specifically make the use for power 
subordinate to future upstream uses for irrigation and other consump- 
tive uses, 
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Senator Warkins. Is the State of Oregon in favor of that sort of 
provision ¢ 

Mr. STanuey. Yes. 

Senator Warkins. Why is it that they do not ratify then the 
Columbia compact ¢ 

Mr. Sran.ey. There are many things besides that; that was not the 
reason the State did not ratify it. 

Senator Warkrns. That became an important matter of controversy 
n the Hells Canyon project. 

Mr. Srantey. ‘The principal reason, Senator, that the State did not 
get around to that compact was that it did not have time. It came 
before the legislature too late, and without a suflicient understanding. 
Most of the members did not know what it provided and there was not 
time to educate them. 

Senator Watkins. Well, that compact on that particular matter 
that you just mentioned seemed to bear out your statement just now 
thout what should be done. 

Mr. Stantey. It does. 

Senator Warkins. We were quite concerned, I was personally, 
because the upstream rights had not been protected by a compact. It 
is contended all the time that there is plenty of water for Hells Canyon 
high dam, at least during the payout period, but the people who were 
ontending that there was plenty of water were not willing to give the 
issurance that the priority for consumptive use would be approved 
or would be made part of the binding agreement on the States involved. 

That is one reason why I opposed the project because they would 
not assure full consumptive use of that river. 

Mr. Sranzey. I understand that the Department of Justice op 
posed that provision of the compact—that is, the United States De 
partment of Justice—for a reason that the projects that the Con 
gresses authorized on the lower Columbia River might have been 
wuthorized without taking into consideration the ultimate decision 
upstream. 

But I do think that the objections of the Department of Justice 
have been or will be withdrawn on that point. 

Senator Warkrxs. Do you think there is a prospect that that com- 
pact will be ratified in the near future by the Legislature of Wash- 
ington and Oregon ¢ 

Mr. Srantey. It is rather difficult to say. There are objections; we 
have heard some very definite objections by the State of Washington, 
in which they are not satisfied with the voting arrangements. They 
want the downstream States to have a greater representation on the 
permanent commission. 

That is one of the matters that has to be resolved and I rather 
think that there may be some amendments to the compact before it 

s again submitted to the legislature. 

Senator Warxtns. It has, however, been submitted to your legis- 
lature ¢ 

Mr. Sranury. Yes. 

Senator Warkins. And no action was taken ? 

Mr. Srantey. That is right. 

Senator Watkins. There was no rejection ? 

Mr. Srantey. No. 
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Senator Watkins. Do you know what the plans of your attorney 
general are with respect to filing a statement as far as the legal 
matters of this bill are concerned ? 

Mr. Srantey. I think he — be glad to do that. 

Senator Warkins. I think it would be helpful to us to have the 
point of view of Oregon with mae to the law in this matter and | 
suggest that you leave the record open so that your attorney general 
can appear in person or file his views. 

Mr. Stanuey. I will pass that on to him. 

Senator Watkins. With respect to the position taken by the Stat 
of Oregon. I understand, however, that you would not feel qualified 
to speak on the legal matters involved / 

Mr. Srantey. No. If you want an opinion of an engineer, I can 
give it to you. I have a thought that I think would be good for the 
record. 

The question has been raised as to constitutionality of this bill, 
5. 563. I cannot see where it is unconstitutional and when you go 
back to read the commerce clause in the Constitution and all in the 
world it says is that Congress shall have power to regulate commerce 
between the States and the Nation. 

[f it is constitutional for the Congress to do what it has done all 
down through the years, to recognize vested rights, it certainly seems 
to me that it is constitutional for them to recognize the rights of the 
States in advance. 

What is a vested right? As we know it, it is a right that has been 
set up in State laws or in the early days by the customs of the States, 
the local customs, developed to control the appropriation and use of 
water and Congress has come along and recognized those as vested 
rights. 

I cannot see where it is any different for the Congress to recognize 
a right of the State to grant a right tomorrow over recognizing 
the right that was granted by the State yesterday. 

I believe, Mr. Chairman, that is all I have. 

Senator Barrerr. Mr. Chairman, I am very interested in the dis- 
cussion Mr. Stanley just had with you with reference to constitutional 
provisions, and I may say to him that I certainly agree with the posi 
tion that he has taken. 

It seems to ine that the Congress itself has spoken so many times on 
this question and the Supreme Court itself has affirmed the position 
which the Congress took with reference to the fact that State water 
laws shall govern in these cases. 

t appears strange now, after a period of 90 years, that we would be 
confronted with a constitutional question on that. 

I think also it might well be pointed out that there are other fields 

wherein the Congress has permitted the States to regulate by law; for 
instance, under the commerce clause certainly the Congress has juris- 
diction over interstate shipments. In the Whitfield case from Ohio, 
they passed a State law making it a criminal offense to bring prison- 
made goods into that State in interstate shipments and the Supreme 
Court upheld their right to enact that law. 

The same is true of some liquor cases involving interstate shipments 
that went to the Supreme Court. 

Furthermore, the Court, in the case of Niagara Mohawk upheld the 
right to compensation allowed under State law on a navigable river. 





WATER RIGHTS SETTLEMENT ACT 49 

In the House hearings the Justice Department made the conten 
tion that the unconstitutionality grounds are based on the maritime 
cases that were decided by the Supreme Court but under article LIL of 
the Constitution, the Congress is given exclusive Jurisdiction ove 
admiralty cases and, cons equently, that is not at all in point with the 

‘ases Involved under the various legislative acts that we have discussed 
here this morning, particularly the Reclamation Act of 1902. 

As I pointed out earlier, the Supreme Court has upheld the rig! 
of the States under the Reclamation Act repeatedly. 

So it seems to me the height of folly to bring up this constitutional 
question. 

Now, Mr. Chairman, after making those observations, I would like 
to quote one paragraph from the statement of the penne Attorney 
General before the House committee and ask Mr. Stanle y to comment 
on that. ; 

I am quoting from page 1 ot the hearings, part 1, Wednesday, 
February 22, 1956: 

Ir. RANKIN. You have a vast amount of legislation which directs the various 
parts of the Federal Government to go out and develop certain Federal projects 
and you appropriate money by the Congress for that purpose, and then you tell 
these various branches of the Government to comply with the State laws. and 
many of the State laws are not drafted with the idea of having these large Go 
ernment projects. Many of them provide that the State engineer shall establish 
regulations and rules for the control and governance of every structure that 
built on the streem. 

You provide in your legislation that the Secretary of the Interior shall g 
the handling of these structures, the release of water, the allocation of 
amounts to the various reciamation and irrigation districts, and the othe 
subdivisions thai have to handle the water to get into the final use 

Now, in the face of that fact, these various departments have the problem 
Who are they going to obey? Are they going to deliver up these structures and 
have the State engineer decide that water shall be released contrary to the la 
that Congress has sent down? 


\ 


Mr. Stanley, as a State engineer, have you run into any such diffi 
culty in the administration of the water of the West ? 

Mr. Srantey. No, we have had no difficulty whatever with any 
Federal department that is building a project in Oregon. 

I think that you might be able to remove that objection, Senator 
Barrett, by amending this bill to provide that the States shall not 
have the power to pass upon or control the design of a project built 
by the Federal Government. 

I would not object to that at all because we have never made it a 
pré ictice in Oregon for the State engineer to examine and approve the 
plans of a F ederal project. 

Senator Warkins. You mean even for consumptive use? Even 
where the project has been built to store water for consumptive use / 

Mr. Srante£y. I do not recall that we have ever done it even in that 
case. 

Senator Watkins. Do you require of every applicant who applies 
for water in connection with the building of a project that before he 
gets a certificate to show compliance by furnishing proof that the plans 
have been approved by the State engineer, that the project was con 
structed according to those plans and that the water was put toa 
consumptive use ¢ 

Mr. Srantey. Only certain of the hydroelectric structures. We 
require no detailed plans and specifications for small canals. We do 





50 WATER RIGHTS SETTLEMENT ACT 


require them for a dam that will impound more than 9.2 feet of water. 

Senator Warkrins. The State projects come within that ? 

Mr. Sranuey. Oh, yes. But we do not require the plans of the 
Bureau of Reclamation dams or a dam by the Corps of Engineers to 
be approved by the State. 

Senator Warkrns. Even though it is for irrigation purposes? 

Mr. Srantey. That is right. 

Senator Warxkins. Then probably your State law does not go that 
far. In my State it does not make any difference who the applicant is, 
whether it is the Federal Government or anyone else on the reclama 
tion project, or any type of project that has to do with the consump- 
tive use of water because they have to comply with the State require 
ment that they shall furnish the plans, have them approved, and then 
they must finally show that they have put to a beneficial use that 
water before they get the certificate of appropriation, as it is tech- 
nically called. 

Senator Barrett. I think that this is true in every State. 

Senator Warktns. Do you not make the Federal Government come 
in and furnish its proof of beneficial use? 

Mr. Straniey. Oh, yes. 

Senator Warkrys. Then it is just a question of whether your State 
went as far as it might have gone. It is not the question of whether 
you had the right to do it but whether you exercised the full power 
you had? 

Mr. Srantrey. We did not consider it necessary because we figured 
the Corps of Engineers and the Reclamation Bureau, who have done 
most of the work in Oregon, have competent engineers and if they 
decide that the structure is safe and adequate, it is good enough for us. 

Senator Warkrns. Then you did not rule on the question of whether 
you had the power to require or not to require ? 

Mr. Sraniey. No. 

Senator Warkins. But you did make it a requirement that they 
had to supply the proof of appropriation and they had to comply? 

Mr. Srantey. They have complied. 

Senator Watkins. Without protest ? 

Mr. Srantey. That is right. Oh, we have had a little conflict with 
the Bureau of Reclamation in the Klamath project, a disagreement. 

Senator Warkins. Over plans? 

Mr. Sranuey. Over a great number of years. I can give you a 
little history on that. 

Back in 1905, the Bureau made a filing in the office of the State 
engineer for all of the waters of the Klamath River and its tribu- 
taries and named the tributaries. They took everything in this 
filing. 

All down through the years they have claimed that by reason of 
that filing, they had control of these waters and that they were no 
longer subject to appropriation under State law, but since some of 
the recent Supreme Court decisions they have retreated from that 
viewpoint and have come to the view that they are only entitled to 
the water necessary for their project, which is not all of the water 
by any means. 

Senator Warxrns. In other words, they had to comply with the law 
that anyone else had to comply with. Just because it was the Federal 
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Government, they could not get control of all that water by one 


filing. 

Mr. Srantey. That is right. 

Senator Warkins. Was it required that it be approved / 

Mr. Sranwey. It was not required that it be approved, just filed. 

Senator Warkrins. They receded then from the position of claiming 
ill the water ¢ 

Mr. Srantey. Yes, they have. 

Senator Warkins. Ilave they made final proof of the use of that 
water ¢ 

Mr. Sraney. No, they have not and they will not have to make any 
final proof as such because that right was vested by an appropriation 
n 1905 and the water code of Oregon was enacted in 1909, Anything 
that was appropriated prior to 1909 became a vested right and it 

only subj t to determination after adjudicat lon. 

Senator Warkins. Has the United States appeared in those cases 
and submitted to adjudication ¢ 

Mr. Sranuey. It has in the case of the Klamath and, so far as 
| recall, that was the only one. 

Senator Warkrins. When did that happen ? 

Mr. Sranuey. That was the earliest large reclamation project in 
Oregon and our adjudication procedure did not come in until 1909, 
All of the rights that have been acquired in Oregon by the Bureau 
since 1909 have been under State engineer permits. 

Senator Watkins. But the United States did appear in that adjudi- 
cation and had the rights determined / 

Mr. Sranuey. Yes, it did. 

Senator Warkins. You are quite sure of that 4 

Mr. Sranuey. Yes. 

Senator Warkins. That is very interesting because we have had 
that kind of controversy here recently. 

Mr. Stanuey. That is in the case of Lost River, which is a tributary 
of the Klamath, and the United States was a party to. 

Senator Warkins. As I recall, we had a rider in the appropriation 
bill that required the United States to submit to the jurisdiction of the 
Supreme Court in adjudication of those matters. 

Mr. Sranuey. Yes. 

Senator Warkins. But prior to that, there was some question 
whether the United States would appear or not appear. 

I remember I conducted the hearing with Senator McCarran when 
the matter was referred to the Judiciary Committee and we were re- 
quiring the United States to comply with the State law and give the 
United States permission to appear and permission to sue the United 
States so that the rights, including the rights of the United States, 
could be held in trust for the water users under a reclamation project. 

Mr. Srantey. That was my understanding. 

Senator Warkins. I think that is all I have to say. 

Senator Barrerr. That is all I have. 

Thank you very much, Mr. Stanley. 

Mr. Srantey. Thank you, gentlemen. 

Senator Barrerr. Mr. Chairman, before we adjourn here today, I 
have just had presented to me a few moments ago a report from the 
Justice Department signed by William P. Rogers, Deputy Attorney 
General. It is 7 pages of single-spaced typewritten report. 
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I have examined the report rather hurriedly and I note that the 
Justice Department has taken the position that this legislation is ve ry 
objectionable to the United States Government: that it is unconsitu 
tional; that there is no good reason why the legislation should be 
enacted and, furthermore, the only inference I can draw from this 
report is that they believe the Federal Government should control the 
water, unappropriated waters, at least in the Western States and cer- 
tainly on the reserved lands rather than the States themselves accord 
ine to the intent of the Congress since 1866. 

Now, the reason that I object to this report so strenuously, Mr. 
Chairman, is the fact that there is a chief legal officer of the United 
States Government making bare assertions of every kind, nature and 
description without documenting it with a single case. 

I think it is an affront to the United States Senate that the Justice 
Department would come up here and submit a report to this commit. 
tee making contention after contention and not documenting by giving 
us the cases that supposedly support these various contentions. 

doubt if we have any authority to re ject this report and send it 
back but they have many lawyers down in the Justice Department, 

\d certainly they could take the time out to document these ch: arges 
me give us the citations, and then we can look them up. 

I have taken time out to study a good many cases but I have not been 
ab le to find a case yet that substantiated the position taken by the 

ustice Department. 

Now, if you want to say that under admiralty law, under article IT] 
of the Constitution, that the Congress cannot delegate to the State 
any authority over the Maritime Administration, certainly I will 
agree with that, but that has nothing whatsoever to do with the water 


laws in the West where the Congress has the power to act and has 
acted in no uncertain terms. 
(The report referred to follows:) 


DEPARTMENT OF JUSTICE, 
Washinaton D. C., March 19, 1956. 
Hon. James E. Murray, 
Chairman, Committee on Interior and Insular Affairs, 
United States Senate, Washington, D. C. 

My Dean Mr. CHAIRMAN: This is in response to your request dated March 5, 

56, for the views of the Department of Justice concerning the amendment to 
* proposed by Senator Barrett to the bill S. 863. Under the proposed amend- 
ment, the bill would be entitled “A bill to recognize and confirm the authority 
of arid and semiarid States relating to the control, appropriation, use, or dis- 
tribution of water within their geographic boundaries, and for other purposes.” 

The proposed legislation would be cited as the Water Rights Settlement Act 
of 1956. After a detailed recital indicating that the security of prior rights to 
the use of water acquired under State law for beneficial purposes is threatened 
by the exercise by the Federal Government of its rights to the use of water in 
those States lying wholly or in part west of the 98th meridian, the purpose of 
the proposed legislation is stated in the last sentence of section 2 as follows 
“Because of the fact that previous acts of Congress has been and may be inter- 
preted with respect to these States so as to cast clouds on such prior rights and 
to interfere with the future orderly development of water resources in accordance 
with the foregoing declaration, it is the purpose of this act: (1) to remove any 
such clouds; (2) to provide for the future acquisition of unappropriated waters, 
navigable and nonnavigable, in compliance with State laws; and (3) to provide 
adequate protections of the Federal interests to the end that the Federal Govern- 
ment may perform its functions in a manner consistent with the foregoing 
purposes.” 

This Department questions the validity of the assumption underlying the 


statement of policy that Federal activities in the Western States involving rights 
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to the use of water threaten the security of prior rights acquired under State 
aw or cause undue interference with such rights or with the orderly acquisition 
of such rights in the future. If there are instances in which either public or 
nonpublic investments in water resource developments have been jeopardized 
by the National Government in the exercise of its powers and authority under 
the Constitution, they are indeed rare. 

Passing over without further comment the statement of policy considerations, 
t appears that the effect of the legislation woul! be to subordinate substantially 
ill Federal rights to the use of water in the West to the laws of the States and 
the rights of those claiming under State laws and to completely subject th 
National Government in this field to control and regulation by the States. ' 
this effect is inconsistent with, and, in the present form of the bill, at 
renders uncertain of accomplishment, the declared purpose (5) to proy 
idequate protections of the Federal interests to the end that the Federal 
ernment may perform its functions in a manner consistent with the foregoing 
purposes” is apparent from the following considerations. 

Section 5 of the proposed legislation would provide that: “In the use of 
waiter for any purpose in connection with Feleral programs, projects, or activi 
ties no Federal agency or employee of the Government shall interfere with the 
exercise of any right to the use of water for bene.icial purposes heretofore 
icquired under and recocnized by State custom or law except when expressl) 
authorized by law and upon payment of just compensation therefor: * * “g 

full impact of this provision is difficult of comprehension, Questions of 
construction would be innumerable. It is conceivable that rights “heretofore” 
equired under and recognized by State custom or law without recognition of 
prior vested rights of the Federal Government not based upon State law would 
he held superior to the Federal rights. ‘There are presently penting in the 
courts numerous cases involving that precise situation. A conceivable construe 
tion of section 5 is that it constitutes a relinquishment by the United States of 
America of its vested rights to the use of water in every instance when al 
appropriator under the laws of the State, asserting a right acquired prior to the 
date of the approval of the legislation, claims adversely to the rights of the 
United States irrespective of relative priority. Under such a construction, the 
executive branch of the Federal Government would be precluded from fulfilling 
its responsibilities in connection with the development of water resources and 
the use of those resources if for no other reason than that the costs would be 
it many instances prohibitive. Beyond the question of the extent to which 
section 5 might conceivably be construed as subor inating reserved or 
presently vested rights of the Federal Government not based upon State law to 
rights asserted under such laws, other impediments to performance by the led 
eral Government of its functions in water resource development are suggested 
lor example, the injunction against interference by Federal agencies or em 
ployees with the exercise of any right to the use of water heretofore acquired 
under and recognized by State custom or law might be construed as requiring 
water deliveries from the Colorado River for the satisfaction of all rights to 
waters of that river heretofore acquired unter State law without regard to the 
feasibility of such deliveries unless express authorization for the taking of such 
rights by the Federal Government can be found in legislation. There is wide 
conflict between such possible construction of section 5 of the proposed legis 
lation and the claims asserted by the several States included in the lower basin 
of this river in litigation now pending in the Supreme Court of the United 
States. A similar impact upon administration by the Federal Government of 
other great reclamation projects in the West is conceivable. 

he devastating effects of the provisions of section 6 of the proposed legisla 
tion upon the performance by the Federal Government of its functions in water 
resource development and in the exercise of its rights to the use of water are even 
more readily apparent. These provisions, subject to existing rights under State 
law, purport to reserve for appropriation and use of the public pursiant to 
State law all navigable and nonnavigable waters, and would require all Federal 
agencies and all permittees, licensees, and employees of the Federal Government, 
as a condition precedent to the use of water for any purpose in connection with 
Federal programs, projects, activities, licenses, or permits, to acquire the right 
to such use in conformity with State laws and procedures. The only exception 
to such requirement of conformity with State law relates to the storage and 
release of water solely for the prevention of floods. 

The impracticability, if not the imposs:bility, of full compliance by the Fed 
eral Government with State laws in connection with interstate stream develop 
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ment is obvious. This applies not only to reclamation projects but as well to 
the use of water for power development, improvement and control of navigation, 
floo | control beyond the mere storage and release of water, pollution control, and 
other proper functions of the Federal Government in connection with the wate 
resources of the Nation. That the necessity of complying with the varying and 
oftentimes conflicting provisions of the laws of the several States affected by any 
interstate stream project before such project might be undertaken seriously 
threatens the possibility of additional Federal projects on such streams appears 
clear. 

This Department cannot, of course, state with certainty the interpretations 
which may be placed by the courts upon the proposed legislation. The best that 
can be done is through an analysis of the legislation to suggest what interpre 
tations are reasonably conceivable. In this connection, it is conceivable that 
the provision of section 6 reserving for appropriation and use of the public 
pursuant to State law all navigable and nonnavigable waters might be con 
strued as opening up for appropriation under State law the waters stored in 
Hoover Dam, Parker Dam, Davis Dam, Friant, Shasta, Grand Coulee, E'ephant 
Butte, Fort Peck, Oahe, Garrison, Fort Vandall. and other similar projects with 
out regard to the purpose of the project an | without regard to the authorizing 
legis'ation, existing Federal contracts, or other considerations. 

Other equally undesirable consequences are perceivable through the inte 
pretations which might be made of section 6. There is nothing in the proposed 
legislation which saves from the operation of that section present rights of 
the United States, with the exception of the provisions of section 9 relative to 
the fulfillment of treaty obligations. The language of section 6 seems to require 
that in the future no Federal right to the use of water which is not already 
based upon State law may be execised unless a right to such use is first acquired 
in conformity with State law relating to the control, appropriation, use or dis 
tribution of such waters. Whether rights to the use of water for many purposes 
which are recognized as being within the purview of the Federal Government 
can be acquired in conformity with State laws presents a serious question 
The subject bill provides that rights to the use of navigable and nonnavigable 
waters “for beneficial purposes” shall be acquired under State laws relating 
to the appropriation, control, use or distribution of such waters. Use for a 
beneficial purpose is a prerequisite to acguisition of a water right in those 
States following the system of prior appropriation. By definition what consti 
tutes a beneficial purpose in a particular State would depend upon the law of 
that State. Many Federal uses are not recognized as being for beneficial 
purposes under present laws of all the Western States and many are not so 
recoznized under present laws of any of those States. In this category are 
navigation, recreation purposes, conservation of fish and wildlife, maintenance 
of national parks, monuments and scenic attractions, military purposes, and 
others. If a right to the use of water for any of such purposes could not be 
acquired in conformity with State law, the provisions of section 6 of the subject 
legislation would in effect constitute a prohibition against the continuance of 
existing and the initiation of future Federal activities withn these areas, except 
as such prohibition may be held violative of constitutional provisions. It could 
be ar.ued that Federal law recognizing the validity of such purposes in the 
field of Federal activity would have to be accepted as part of the State law 
relating to the control, appropriation, use or distribution of water. Past experi- 
ence indicates that this view would not be willingly accepted. The last proviso 
in section 6 does not preserve to the National Government the right to the 
use of water in the national parks and monuments. It merely prohibits others 
from acquiring the right to store or divert waters therein. 

Beyond the question of the impossibility of acquiring rights under State 
law for many proper Federal purposes, reference is also made to the imprac- 
ticability in numerous other situations of acquiring all necessary water rights 
in conformity with State law prior to proceeding with Federal projects. At- 
tention is also directed to the fact that the bill would in effect delegate to 
State authorities control over the operation of all Federal “programs, projects, 
activities” requiring the exercise of rights to the use of water. Passing for 
the time the constitutional aspects of such a delegation, it is suggested that the 
infeasibility of turning over to authority other than the executive branch of the 
Federal Government the control of projects built at a cost of hundreds of 
millions of dollars contributed by the taxpayers of the entire Nation requires 
no further comment. 
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That the provisions of section 6 appear to expose to loss, through appropriation 
by others under State law, all presently vested rights of the United States to the 
use of water on the Government’s military establishments, national forests, Indian 
reservations, national parks and monuments, and other reserved lands, except 
as the fulfillment of treaty obligations in connection therewith is involved, should 
be noted. Even if it were assumed that all affected Federal agencies would 
proceed immediately to attempt to perfect in conformity with State law the pres 
ently vested rights which would be so exposed, little imagination is required to 

visage the flood of conflicting claims as to dates of priority which would ensue 

In the next preceding paragraph, an immediate attempt by all affected Federal 
agencies to perfect in conformity with State law rights presently vested in con 

tion with reserved lands is assumed. If such attempts were not successfully 
consummated prior to the acquisition of rights by others in those waters which 
are now reserved by the National Government, or if filings already made thus 
ecome effective, liabilities of still another nature might be involved. For exam 
ple, there are the rights of the Indians and Indian tribes to the use of water on 
their reservations which are not based on State law. If, as above suggested, such 
prior rights were lost as the result of the operation of section 6, an obligation to 
compensate the Indians in a very large amount might well be established. Al 
thouch section 9 of the proposed bill would appear to eliminate from this particu- 
lar consideration the Indian rights with respect to reservations established by 
treaty, there is nothing in the bill which saves the Indian rights stemming from 
executive action or otherwise. 

Section 7 of the proposed bill is a waiver of immunity from suit which is 
boarder than title 43 United States Code, section 666. The latter permits the join- 
der of the United States as a defendant “in any suit (1) for the adjudication of 
rights to the use of water of a river system or other source, or (2) for the adminis- 
tration of such rights * * *.” Section 7 (a) of the proposed legislation would 
permit the joinder of the United States as a defendant “in any suit relating to the 
control, appropriation, use, or distribution of water which is to be used for benefi- 
cial purposes * * *.” Although this Department would vigorously resist in behalf 
of the United States such a contention, and there is doubt as to the constitution 
ality of the law so construed, it is conceivable that section 7 (a) might be con 
strued as authorizing injunctive relief against the United States when it is 
contended that the directions of the Congress to the executive branch of the 
Federal Government are not being carried out in conformity with State law 
Without regard to the validity of such contentions in any such suit, it is readily 
discernible that such a construction of section 7 (a) might well result in pro 
onged delays in the accomplishment of water resource development projects pro 
vided for by the Congress pending the outcome of such litigation. There is 
serious doubt whether the Federal projects, either now operating or authorized 
throughout the West, could have been possible under the provisions of this bill 
The net result of a waiver of immunity from suit such as is here presented 
could be an abdication by the Congress to the judiciary of those powers relating to 
water resources which are delegated by the Constitution to the Congress and 
vhich that body has in the past jealously guarded. 

Numerous problems of conflict between constitutional provisions and the pro- 

sions of the subject bill are presented. 

One of these has to do with the provision of section 6 that all navigable and 
nonnavigable waters are reserved for appropriation and use of the public pursuant 
to State law. In several of the affected States, the common law doctrine of 
riparian rights is recognized in varying degrees. Is not the congressional purpose 
to make the law of prior appropriation exclusively applicable in all these States, 
without regard to riparian rights, an invasion of the reserved power of the States 
to control the non-Federal ownership and use of rights to the use of waters within 
their respective jurisdictions? It is doubtful that the opening language of section 
G making the provisions of the section subject to presently existing rights under 
State law overcomes this objection. 

Another question with reference to the same language in section 6 is whether 
the Congress has the power, in the face of the commerce clause of the Constitu- 
tion of the United States, to reserve for appropriation under State law all navi- 
cable waters in the western two-thirds of the Nation 

Brief reference has been made above to the effect which sections 5 and 6 
would have of delegating to State control] the administration and management 
of Federal projects and activities. It is further noted that these provisions 
would in effect delegate to State control those rights to the use of water which 
under existing laws are property rights owned by the United States of America 
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It is believed that such delegation by the Congress to the States of the power 
to make “all needful rules and regulations respecting” those property rights of 
the Federal Government would be in contravention of article IV, section 3, 
clause 2 of the Constitution of the United States. It is also believed that for 
Congress to attempt to take from the executive branch of the Federal Govern- 
ment and invest in State authorities the power to make rules and regulations 
for or affecting control of the Federal properties involved in “Federal programs, 
projects, activities,” including federally owned rights to the use of the water, 
would be in violation of fundamental precepts of constitutional law respecting 
the separation of powers. For under article II, sections 1 and 3, of the Consti 
tution, the President is charged to take care that “the laws be faithfully exe- 
cuted * * *.’ Faithful execution by the President (through the executive 
departments and agencies) of all the laws of Congress relating to water re- 
sources in conformity to the laws of 17 different States would, it is submitted, 
be patently impossible. But in addition ,the Congress is prohibited from assum 
ing to itself executive functions. A fortiori it may not invest those functions 
in the States and their agencies over which it has not control. To bestow upon 
the States the powers of the President to “take care that the laws” relating 
to rights to the use of water are faithfully executed is contrary to the proposition 
that Congress can neither delegate its own powers nor enlarge those of a State 

A conflict between the purpose of the proposed legislation to make State laws 
relating to the use of water superior to all Federal law in that field and the 
provisions of article VI, clause 2 of the Constitution is also suggested. 

For the foregoing reasons, the Department of Justice is opposed to the enact 
ment of the bill. 

The Bureau of the Budget has advised that there is no objection to the sub 
mission of this report. 

Sincerely, 
WiLi1aM P. Rocers, Deputy Attorney General. 

Senator Warxrns. I would suggest, Senator, that maybe they intend 
to send a representative up to present the cases supporting their con- 
tention, if they have any. I understand that is what they did over in 
the House. They se nt a representative of the Department up to pre- 
sent the Department’s views in more detail. 

Senator Barrerr. I agree that they sent somebody over to the 
House. I have read that House report but I have not been able to find 
any cases in all of the testimony that Mr. Rankin made over in the 
House that substantiates the theories and philosophies and doctrines 
that he espouses, and that is the point Iam here making. They come 
up to the Senate after the House hearings of a month ago with some 
more broad assertions without any documentation of them. That is 
the point that I make. 

Senator Watkins. Maybe it is the best they can do. 

Senator Barrerr. You may be right, Mr. Chairman. 

Senator Watkins. We can consider the fact that they did not sub- 
mit any authorities. 

Senator Barrerr. That is right. 

Senator Warxins. It may be a weak report but we could send i 
back, of course. If that is the only reason they have and their ro ha 
ments are weak as they are, then maybe it is so much the better for your 
bill. 

Senator Barrerr. Of course you are eminently correct on that point, 
Mr. Chairman. 

Senator Warkrins. Generally speaking, I share your convictions and 
I think just as strongly as you do. 

Senator Barrerr. I am sure you do, Mr. Chairman. 

Mr. Chairman, I think that Senator Anderson suggested that we 
should have Mr. Bennett here as the first witness tomorrow morning. 
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Senator Warkins. Are there any other witnesses who want to go 
back? I would be willing to take their testimony if they wish to give 
if now. 

Senator Barrerr. Before you came in, Mr. Shamburger said he 
wanted to wait until Senator Malone was present. 

Senator Warktins. I suggest, Senator Barrett, that probably in the 
case of W yomming, mit aybe they Pare going to re hy on what you prese nt as 
the representative of the St: ite, and therefore you would not need the 
attorney general of the State. 

Senator Barrerr. | would prefer to have our attorney general 
testify but he will be here for several days. 

Senator Warkins. I think each State should have their legal pos 
tion stated, whether it is by the Senator or by the attorney general. 

Senator Barrerr. In this case, | woul | prefer to have attorney gen 
eral George Gay present Wyoming's case. 1 think that we will have 
other witnesses from the Western States who will back up the legal 
position that we are taking in this case. 

I must say to you, Mr. Chairman, that it has been suggested that 
some amendments be made to this bill. It would be peculiar if a bill 
were presented that did not need amending in some respects. 

[ think it can be improved. The underlying philosophy of the bill 
s something that does not permit of much changing or any compro 
mise, and consequently 1 cannot see any point at all in studying the 
matter any longer because it has been studied and restudied for a long, 
long period of years. 

I hope that this committee will take action and report this bill for a 
vote on the floor of the Senate, and I am sure if we can get it that far 
long there will be no question about the aan 

| ordinarily would agree to studying further but I think that this is 
one case where we have just studied so long that further study would 
not neat any difficulties that we have w ith regard to this legisl: ation. 

Senator Warkins. Well, of course, I think I can agree with the 
Senator that it has been the settled policy for so long that there could 
never be a threat to the policy under the Supreme Court rulings of the 
lnited States. 

Since witnesses have ce notified that hearings have been set and 

me would be available for them to testify, I think probably we had 
better finish the hearings. 

Senator Barrerr. I certainly agree to that. 

I understand that the attorney general wants a further study of 
thismatter. He wants the Western States to study this matter further 

nd to change this bill to a study bill and get some commission 
the — Co study it from a F ‘eder: il-State st: undpoint. 

think myse If that there is an element of worthiness in the sugges 
lon, 1f you confine the suggestion to the States other than the ree oh 
mation States. I think it is entirely in order for a study to be made 
of the 31 States other than the reclamation States, but as to the recla 
mation States of the West, I can see no point whatsoever in studying 
and I just do not think that the position that the States must neces 
sarily take is susceptible of compromise in any material way. 

We either have these water rights or we do not have them. We 
could not possibly compromise them. 

Senator Warkrns. You are talking about the Western States ? 


au 


‘ 
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Senator Barrerr. Lam talking about the Western States and, conse 

quently, I can see no point whatsoever in the suggestion that we 
shoul | study this matter any further. I think that the Attorney Gen- 
eral is « ‘omple tely mistaken if he thinks that there would be anything 
gained by further study on the part of the western people with refer 
ence to the question of western water rights. 

Senator Warkrns. That has been studied and the court has passed 
on it a number of times, constitutions have been approved, compacts 
have been approved by the Congress of the United States to the point 
where it would seem that the matter should have been settled beyond 
all question. 

With respect to the rest of the United States, I think we found out 
on the conference with regard to the small projects bill of which you 
and I are members, that they do not have any water codes outside the 
17 Western States. They do not have any water rights except the old 
riparian doctrine, and they are trying to impose control without the 
right to water. And that, we are finding, is a very difficult thing to 
do. There I think a study would be all right. 

Senator Barrerr. I quite agree with the chairman there, and I 
think it is in order and should be done. It is probably going to be 
necessary that such a study be made and some cooperation be achieved 
by the States before we can write that legislation, but that is an en- 
tirely different matter. I think that it would be dangerous for we 
people in the West to take the position that we agree ‘there is some 
good reason for questioning our rights to control the water on the 
streams in our respective States. Consequently, I am opposed to 
making any further study of that matter. 

Senator Watkins. The thing has never been settled, and I thought 
it had been settled. 

Since the Supre me Court has thrown some doubt into the matter. 
We just simply take the position, and I agree with you, that if there is 
any burden in the matter it is on the Federal Government to show 
that what the courts have done in the past has been wrong. 

Senator Barrerr. I have a memorandum here which was prepared 
last month by Mr. Nelson of our committee, with reference to the 
Flood Control Act of 1944, and I would like to put it in the record. It 
is addressed to myself, with copies to Senator Joseph C. O'Mahoney; 
Hon. Clair Engle, Hon. Hamer H. Budge, Members of Congress. 

It is from Elmer K. Nelson and the subject is section 6 of the Flood 
Control Act of 1944. 


1. At your meeting today I mentioned section 6 of the Flood Control Aet of 
1944 and the attempt by Senator O’Mahoney to have a substitute adopted. 

2. Section 6 of the Flood Control Act of 1944 does not provide that the Secre- 
tary of the Army, then the Secretary of War, shall comply with the water laws 
of the States involved. This is one major reason for the several resolutions of 
NRA. Section 6 is as follows: 

“Sec. 6. That the Secretary of War is authorized to make contracts with 
States, municipalities, private concerns, or individuals, at such prices and on 
such terms as he may deem reasonable, for domestic and industrial uses for sur- 
plus water that may be available at any reservoir under the control of the War 
Department: Provided, That no contracts for such water shall adversely affect 
then existing lawful uses of such water. All moneys received from such con- 
tracts shall be deposited in the Treasury of the United States as miscellaneous 
receipts (58 Stat. 890) (33 U.S. C. A. 708).” 

3. When this act was debated in the Senate (Nov. 29, 1944, at p. 8548), Sen- 
ator O’Mahoney offered the following amendment as a substitute for section 6 
then under consideration : 
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“Spc. 6. That the Secretary of War is authorized to contract for water storage 
for any beneficial uses or purposes with States, legal subdivisions thereof, State 
and interstate agencies, municipalities, public, quasipublic, or private corpora 
tions, firms, associations, or individuals on such terms and conditions as he may 
deem reasonable, when storage capacity for any such uses or purposes is or may 
be made available at any reservoir now or hereafter constructed by the War 
Department: Provided, That the right to the use of water for such purposes 
shall have been established by proceedings in conformity with state laws: And 
provided further, That no such water storage shall be in conflict with, or ad 
versely affect, then existing lawful uses of water. All moneys received from 
such contracts shall be deposited in the Treasury of the United States as mis- 
cellaneous receipts.” 

4. This amendment, as is seen, was not adopted. But it is clear that Senator 
O'Mahoney had in mind a statute having the effect of the intent of the bill pro 
posed by the National Reclamation Association. 


Senator Barrerr. At this point in the record I shall put in the state 
ment of Senator Roman IL. Hruska of Nebraska. 


STATEMENT OF Hon. RoMAN L. Hruska, A UNITED STATES SENATOR FROM THI 
STATE OF NEBRASKA 


It is my privilege to make a statement on behalf of S. 863, introduced by Sen- 
tor Barrett and other Senators. The bill—the proposed Water Rights Settle 
ment Act of 1956—is, in my opinion, constructive and needed legislation. It isa 
current expression of long-established Federal policy on water rights in the West. 

For nearly 90 years, there has been a settled rule that Western water rights are 
dependent on and determined by the law of the several States. Congress has 
consistently approved a Federal policy that the authority to regulate and control 
the appropriation, distribution, and use of waters of streams arising in States 
ying wholly or partly west of the 98° meridian is unquestionably and properly 
the exclusive sovereign function of the States. This as it should be, and most 
ertainly that is exactly what successive Congresses of the United States have 
intended for almost 100 years. 

My own State of Nebraska is 1 of 9 reclamation States (of the total of 17) 
vhich claim under its constitution—article 15, section 5, Constitution of the 
State of Nebraska—that the rights to all surface waters are the property of the 
people. 

In ny State, as in many States, rights to the use of water are valuable property 
rights which are vital to the economic livelihood of the people concerned. As a 
natter of sound publie policy, Federal agencies should not assert, nor should 
there be the slightest question about the propriety of such an assertion, that 
Federal agencies have an absolute property right to all water on land that they 
acquire. In my judgment there is no legal justification for the Federal claim 
advanced. 

There should not be the slightest question about the validity of existing rights. 
Such a reckless approach at this late date shouldn’t even be allowed to be given 
serious consideration. 

Nevertheless, a determined group continue to carry on a fight for the control 
of the western waters. As far as it is possible to do so, this matter should be 
settled for once and all. 

This legislation will go a long way in preventing the disrupting of the orderly 
development and use of water resources under traditional doctrines. These 
doctrines guided the development of the West and on them rest the future devel 
opment of the West. 

Senator Barrett, the other Senators who have joined with him, and this Sub 
committee on Irrigation and Reclamation, should be commended for leadership 
in this matter which is so vital to many of our people. The basic issue involved 
here is abundantly clear. This matter should be brought to issue, and the 
historic policy in this connection should be reaffirmed by the passage of S. 863. 


Senator Watkins, If there is nothing further at this time, the sub- 
committee will recess until tomorrow morning at 10 o’clock. 

(Whereupon, at 12:50 p. m., the subcommittee recessed, to recon- 
vene at 10 a, m., Tuesday, March 20, 1956.) 
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TUESDAY, MARCH 20, 1956 


Untrep STaTes SENATE, 
SUBCOMMITTEE ON IRRIGATION AND RECLAMATION OF THE 
CoMMITTEE ON INTERIOR AND INSULAR AFFAIRS, 
Washington, D.C. 
The subcommittee met at 10 a. m., pursuant to recess, in room 224, 
Senate Office Building, Hon. Clinton P. Anderson, (chairman of the 
subcommittee) presiding. 
Present: Senators Clinton P. Anderson, New Mexico; Joseph ¢ 
O'Mahoney, Wyoming: Arthur V. Watkins, Utah. 
Present also: Senators Alan Bible, Nevada; Frank A. Barrett, 
Wyoming; Barry Goldwater, Arizona; Gordon Allott, Colorado. 
Senator ANpreRsON. The subcommittee will come to order. 
Mr. Shamberger, you may proceed. 


STATEMENT OF HUGH A. SHAMBERGER, NEVADA STATE ENGINEER 


Mr. Suampercer. Thank you, Mr. Chairman. 

Senator ANpDERSON, Will you state your name for the record, Mr. 
Shamberger ¢ 

Mr. SHAMBERGER. Hugh A. Shamberger, and I am State engineer 
of the State of Nevada. I am appearing here today in support of 
Senate 863. 

Senator ANDERSON. Be sure to indicate now whether you are talking 
about the Senate bill as originally introduced or as amended by Sen 
ator Barrett. 

Mr. SHamepercer. I am speaking about the amended version. 

I might also add that I have been in the State engineer’s office of 
Nevada since 1935 as a deputy and then as an assistant and for the 
last 6 years as State engineer. I am a member of the American So 
ciety of Civil Engineers and director of the National Reclamation 
Association. 

Senate bill 863, if enacted into law, would set at rest, for many years 
the jurisdiction and power of sovereign States to provide for the con 
trol of the waters within their borders when appropriated for bene- 
ficial use. The need for such clarifying legislation has become very 
evident during the past few months as the 1 result of the Pelton Dam 
case in Oregon, Federal Power Commission v. The State of Oregon, 
et al., No. 367, decided June 6, 1955, and the action based on such de- 
cision by the Navy Department at Hawthorne, Nev. 

I am not going to discuss the Pelton Dam case. That decision has 
been made, and to many. including some departments of our Federal 
Government, the Court has said in effect that the United States has 
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exclusive control over waters bordering or within boundaries of Fed- 
eral reservations regardless of the State’s constitutional rights or 
“ sting rights to the use of water 
I do, however, want to tell your honorable committee what happened 
in Nevada immediately following the decision in the Pelton Dam 
ase, and as a direct result of such decision. This will point to the 
aol of the legislation you are considering. here today. I refer to 
what is now commonly called the Hawthorne case. 

This case involved the drilling of wells by the naval ammunition 
depot at Hawthorne, Nev.; the complying witlr State water laws in 
obtaining permits to appropriate water, and the sudden stopping of 
that compliane eas far as the appropriation of ground water was con 
cerned, immediately following the Pelton Dam decision. 

In order that you may better understand the situation that de 
veloped at Hawthorne, I will describe the events leading up to the 
present time. 

During the Second World War, 1942-45, the United States Gov- 
ernment drilled six wells within the naval ammunition depot at Haw 
thorne to obtain a supplemental water supply for the base. 

In 1949 the United States Government filed applications to ap 
propriate water from said wells and subsequently permits to ap- 
propriate water were granted by the State engineer. Following thie 
completion of drilling and equipping the wells with pumps, water 
was diverted for beneficial « ‘consumptive use. The permittee complied 
with the provisions of the permits by filing proofs of commencement 
and completion of work. 

All that remained to be done by the Department of the Navy to com- 
plete the water rights and to receive certificates of appropriation from 
our State was the filing of proofs of beneficial use. Because of certain 
circumstances, however, the Department of the Navy was not in a posi- 
a to file said proofs when due, so, pursuant to State ground water 
law, kept the permits in good standing by obtaining extensions of time. 

However, on July 25, 1955, I was advised by the ‘commanding officer 
at the depot that the permits were being dropped upon instructions of 
the commandant of the 12th Naval District. This action was based 
upon an alleged rule of the United States Supreme Court in the case of 
Federal Power Commission v. The State of Oregon (349 U.S. 435), 
and on the Cas that all the wells were located on reserved lands: 
that is, public lands which were withdrawn and reserved for the use 
of the Navy Department by Executive order. 

I advised the commanding officer of the United States naval am- 
munition depot that if said permits were canceled, then any diversions 
from said wells after that date would be illegal according to the water 
laws of Nevada. I further stated that, acting the advice of the 
attorney general of Nevada, should the depot make such illegal di- 
versions, the State of Nevada would take the matter into court. 

The commanding officer of the depot then advised me that the 
action was the result of instructions originating from the Chief of the 
Bureau of Yards and Docks, Navy Department, Washington, D. C.. 
wyho in turn issued his instructions based on a recent ruling of the 
Supreme Court, Federal Power Commission v. The State of Oregon 
(349 U.S. 435). 

On September 7, 1955, following the failure of the permittee to file 
said proofs, I issued an order canceling the 6 permits and granting the 
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permittee 30 days within which to reinstate said permits or else cease 
using said waters. While no etfort was made by the Department of 
the Navy to reinstate said permits within the time allowed, the State of 
Nevada, through its attorney general, Harvey Dickerson, filed the 
bill of complaint against the United States of America. 

I might state at this point, Mr. Chairman, that the granting of 
30 days within which to place the permits in good order or to rein 
state them was outside the provisions of the law. sh merely was trying 
to lean over backward in the hopes that the Navy would come in and 
reinstate the permits. 

Senator Anprrson. This suit is being actively prosecuted. 

Mr. Suampercer. That is correct. 1 will come to that a little later. 

The basis of the decision by the Navy Department to drop the 
cround-water permits at Hawthorne was, as stated by the command 
ing officer, the decision in the Pelton Dam case. Here the court held 
that because both termini of the dam were on reserved Government 
land, the State water laws were not applicable. The wells on the 
depot at Hawthorne likewise are located on reserved lands, that. is, 
public lands which were withdrawn and reserved for the suse of the 
Navy Department by Executive order. 

Using the Pelton case decision as a guide, the Government now 
says in effect that the State water laws of Nevada are not applicable 
on reserved lands of the naval ammunition depot at Hawthorne. 

In the Pelton Dam case, the source of water supply is a nonnaviga 
ble stream, whereas in the Hawthorne case the source of water supply 
Is from a ground-water reservoir. In the Pelton Dam case the use 
is a Nonconsumptive use, power generation, whereas in the Hawthorne 

ase the use is a beneficial consumptive use. The only similarity is 
that in each case fs land involved is reserved Jand. 

Senator Warkins. When you say it is reserved land, is it land that 
was in the ownership of the United States and then reserved for mili 
tary purposes ¢ 

Mr. SHamBercer. That is correct, sir. 

Senator Warkins. It was not land that they had bought from 
private ownership / 

Mr. SHAMBERGER. No, sir. There may have been some private land 
in the area, I am not sure, but I think all of it was Federal land 
reserved by the Executive order. 

Senator Warktns. I see. 

Senator Barrerr. When was the reservation made, Mr. Sham 
berger ? 

Mr. SHAMBERGER. As I recall, it was about in 1931 or 1932, maybe 
a little earlier than that. 

Senator Brsie. I think 1933. 

Senator Barrerr. But it had been in the ownership of the United 
States under the public domain at the time of the Desert Land Act 
and not reserved until sometime in 1933 ? 

Mr. SHampBercer. That is correct, Senator. 

In the Pelton Dam case one terminus of the dam is to be located 
on an Indian reservation and the other terminus on lands which had 
been withdrawn from entry in 1909 under the public land laws and 
reserved for power purposes. 

In the H: hora ‘ase the lands were withdrawn from entry and 
reserved for use by the United States Navy in about 1933. 











64 WATER RIGHTS SETTLEMENT ACT 


On December 1, 1955, the State of Nevada filed a complaint for 
declaratory eta against the United States of America, in the 
Fifth Judicial District Court of the State of Nevada, in and for the 
county of Mineral. 

On December 7, 1955, service was made on the Attorney General of 
the United States. The case has been transferred to the Federal 
district court at Carson City, Nev. 

On April 19, 1956, the Federal district court will hear a motion by 
the State of Nevada to remand the case to the F ifth Judicial District 
Court of the State of Nevada, and will also hear a motion by the 
United States to dismiss. 

Senator Watkins. Is that the Hawthorne case? 

Mr. SuampBercer. Yes, sir. 

I am attaching as a part of this statement copies of the motion for 
declaratory judgme nt, a copy of the order of the State engineer and 
copies of letters heretofore referred to from the commanding ofticer 
of the United States Naval Ammunition Depot at Hawthorne. 

1 would like to point out that a considerable portion of the land 
area in the Western States is owned by the Federal Government and 
that much of this land is reserved land. 

Senator Warkrns. Is it not a fact that practically all of the moun- 
tain ranges where the rainfall and the snowfall occurs is in Federal 
ownership ? 

Mr. SHampercer. Almost 100 percent. 

Senator Warkins. That is true in most of those Western States, as 
I recall. 

Senator Barrerr. If the Senator will yield to me, it is practically 
entirely within reserved land status. 

Senator Warxkrns. Much of it forest reserve? 

Senator Barrerr. All the forest reserves. 

Senator Warkins. Taylor grazing? 

Senator Barrerr. There is a little question about the Taylor graz- 
ing: however, the act itself states that it is a reservation. But. be 
that as it may, it is a borderline case, to say the least, and certainly 
the power lies in the executive arm of the Government to place it in 
reservation overnight so it could be put in a reserve classification 
merely by an order of the President. 

Senator Warkrns. I have a bill pending somewhere in this com- 
mittee to make it necessary to hold a hearing before any more with- 
drawals or reservations at least can be made from public domain for 
these purposes. 

Senator Barrerr. A withdrawal has the same effect as a reservation. 

Senator Warkrns. That is the way they do it, as I understand it. 

Mr. Saar eR. | might further answer your question, Senator 
Watkins, by saying that all of the good reserve lands are usually the 
best watershed lands. 

Senator Warxkins. That might have some implications. The reason 
I ask the question is because the water falls on federally owned lands 
in practically all of those Western States. 

Mr. Chairman, may I 3 ‘6 ERT the bill I talked about a moment ago. 
It is S. 531. introduced . Mary 90. 1955. 

Senator Barrerr. Let me remind my colleague, however, that while 
I think it is a good bill, it would not correct the situation we are 
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mplaining about because these reservations have already been made 
nd about 90 percent of all the water in the Western States is on 
ublie land, 

Senator Watkins. What I was trying to do is stop any more re 
erv ing without giving the people an opportunity. 

[ have in mind the famous Dinosaur Monument situation and a few 
others. If a record had been made in those occasions, it would have 
heen a far different story with respect to them. 

Mr. SHAMBerGeER. Of the approximately 70 million acres of land in 
Nevada, almost 60 million acres, or about 85 percent, is owned by the 
Federal Government. Furthermore, about 12 million acres of the 
lederally owned land is reserved land. 

Under the Pelton decision, as interpreted by the Navy, the Govern 
ment would not need to comply with State water law on these 12 mil 
: lion acres of reserved lands. We are also aware that such reserved 
rea can be increased by Executive order. This would further de 
crease the effectiveness and extent of the operation of State wate: 
| iw, if the Department of Navy is correct in its interpretation of the 
Pelton Dam case. 


if the Department of Navy’s decision is upheld, it will make it 

virtually impossible for the State engineer to control the orderly 
development of ground water to its optimum extent. The Hawthorne 
ise will illustrate the illogical stand taken by the Department of 
Navy. 


The town of Hawthorne, the county seat of Mineral County, with 
population of 2,000, occupies an area of 1 square mile near the 
center of the depot area. The town’s water supply is partly fur 
shed from two deep wells drawing water from the same ground 
water basin as the Navy wells. 
Permits to appropriate ground water were obtained on both wells. 
One permit, which has been perfected, was earlier in priority than 
the Navy permits and the other permit was junior in priority. As 
the town grows, undoubtedly other wells will be needed. 

Recently the Navy drilled two additional wells. Because all the 
vells are drawing water from the same basin, the amount of water 
vithdrawn by any one well or group of wells depletes the total amount 

water available to the other wells in the basin. 

Senator Warkins. Have you had any difliculty now in getting 

ugh water out of the well to satisfy the needs ¢ 

Mr. SHAMBERGER. Not up to date, su 

Senator Warkrns. Well, is there any noticeable effect on the wate: 
ipply, by reason of the fact that you have these wells competing with 

‘h other ? 

Mr. Suampercer. Not in this particular basin at this time. 
Senator Warkins. There is no conflict at the moment ? 
Mr. SuHampercer. There is no conflict at the present time. 
Senator Warkins. How deep are the wells? 
Mr. SHampercer. The town of Hawthorne wells are between 300 
d 400 feet, if 1 remember, and I think the Navy wells are about 
e same. They are deep wells 
Senator Warkins. Are they pump wells‘ 
Mr. Suampercer. They are pump wells. 
Senator Barrerr. Let me ask a question at that point. 
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Do I understand that you anticipate possibly that the town of 
Hawthorne and other private sources may have difficulty with their 
water supply, and under the State of Nevada you could regulate every- 
body using these underground supplies except the Navy Department ; 
s that right? 

Mr. Suampercer. That is right, sir. 

Senator Barrerr. So the upshot of this position taken by the Navy 
Department might possibly result in a situation where they could have 
unrestricted use of the underground water, whereas anyone else with 
right to that water would necessarily be restricted by nature and 
possibly later by the State? 

Mr. Suampercer. That is correct. 

Now, the town of Hawthorne, of course, is limited in size. It may 
be that there will not be any conflict in water between the town and the 
Navy for some time or it could never happen. The point there is that 
if the situation were somewhat different and there was more private 
area adjoining the depot area, vou could have a definite conflict between 
rights developed under the State law and the unrestricted use by a 
(yovernment agency. 

Senator Barrett. I was going to ask one question. 

Do I understand, too, that the conservation of that water by every- 
one else except the Navy could be adequately protected by the State 
officials and by State law whereas, under the philosophy and theory of 
the Navy Department, they would not necessarily be required to 
comply with any conservation uses of that supply of water ¢ 

Mr. SHampercer. That is correct. We would have difficulty in 
protecting all of the interests in the area. We would have difficulty 
in protecting the interests who had developed their water rights under 
State law if we had no control over the unrestricted development by 
the Government agency and, conversely, we could not protect the 
(sovernment operations unless we had control. 

Senator Warxrins. Does Nevada have any laws governing the use of 
underground water ? 

Mr. SnampBercer. We have a very definite law enacted in 1939, and 
it has been amended a number of times to where we have a very com- 
prehensive law now. Our Ground Water Act in its original setup was 
modeled after the New Mexico law and the Utah law to some extent. 

Senator ANpERSON. It must be very good. 

Senator Warkins. I agree with you, Senator. 

Senator Barrerr. Senator Bible was probably attorney general 
when it was worked out. 

Mr. SirAmpercer. We had a good deal of help from him at that time. 

Senator Bratr. Mr. Chairman, I was going to develop the point 
which Mr. Shamberger pointed out about the converse effect of this. 
| have particularly in mind Mr. Shamberger, and I want to publicly 
state that I worked with Mr. Shamberger for many years during the 
time I was deputy attorney general and during the time I was attorney 
general, from 1942 to 1950. Mr. Shamberger was first chief deputy 
State engineer and later became the State engineer of the State of 
Nevada, one of the best qualified and most efficient of our State 
engineers, 

[ find in getting into this Hawthorne case that it brings back a great 
many memories because it was my opinion back in about 1945, when 
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| insisted that the Navy comply with the State water law, and I now 
tind that that is one of the issues in the bill now pending. 

Senator Warkins. Maybe the Senator can tell us whether they did 
comply with the State water law. 

Senator Biste. They did until the Pelton case. 

Senator Warkins. They had to file an application ? 

Senator Bisie. Yes, the same type of applications. 

I did want to develop, before I develop the converse of this propos 
t - one further point. 

would like to ask Mr. Shamberger how much it would cost the 
We avy to perfect their rights under these underground water applica 
tions which have been pending since, as I understand it, 1945? 

Mr. SuHampercer. Senator Bible, all that remained for the Navy 
to perfect these 6 permits was the filing of proofs of beneficial 1 
and each proof required a fee of $1, so the cost of protecting the abet 
would have been $6. 

Senator Anperson. And they are going through court and taking 
the State of Nevada through court? 

Mr. SHampercer. We are taking them through court. 

Senator Anprrson. To establish something they could get for $6? 

Mr. SuampBercer. We are taking them to court, Senator. 

Senator Anperson. But if they had gone ahead and filed proofs. 
you would not have to do that? 

Mr. SuHampercer. That is true. 

Senator Bisie. Six dollars, and it will cost the United States Gov 
ernment $60,000 before it is through, and maybe more than that. 

May I develop one further point? 

One of the best developed underground basins in the State of 
Nevada is in the Las Vegas Basin in Clark County ? 

Mr. SHampBercer. That is true. 

Senator Bipie, As I understand, the Air Force operating in Nellis 
\ir Force Base, and with justifiable pride we can say it is the 
greatest 

Senator Anperson. Be careful, Senator. 

Senator Bisie. This will hold up, Mr. Chairman. I think it is 

e busiest Air Force base in the world by the latest statistics. It is 
one of the last training grounds for the jet pilots before they go 
overseas, 

[If I understand correctly, at the Nellis Air Force Base they have 
developed underground water ? 

Mr. Suampercer. That is correct; all of it comes from the under 
eround basin in Clark County. 

Senator Briers. Have they filed applications to appropriate under- 
vround water ¢ 

Mr. Suampercer. They have filed applications and received per 
mits on all of their wells that they have drilled. On some of those 
wells they are perfected, and they have received certificates of appro 

ation and that is the end as far as they have to go under the State 

w. They have the water right, and it has been completed on these 
vells. 

Senator Bisie. They paid the dollar on the permit? 

Mr. SHampercer. That is correct. 

oo, OE Brete. And they do have a perfected water right under the 

ate water law? 
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Mr. Suampercer. That ts right. 

Senator Bintr. And they follow the State water law / 

Mr. SuampBercer. As I recall, we had to remind them about the same 
time that we reminded the Navy that they should comply with the law. 

Senator Briere. And they complied ? 

Mr. SuampBercer. They complied. 

Senator Binte. I am tr ying to develop one more point, Mr. Chair 
man, because I think it is import unt and it is illustrated in the Las 
Vegas underground water basin. 

Is it true that if there was not an orderly development and an or- 
derly administration of the entire underground water basin of that 
area, that some pumpers and some underground wells could materially 
harm other areas ? 

Mr. Sunamepercer. That is correct. It is all one basin and it is be mg 
depleted now about 260,006 acre-feet a year. The average annual 1 
plenishment to the basin is about 25,000 acre-feet and last year the 
use out of the groundwater basin was 40,000 acre-feet and we estimate 
another 5,000 acre-feet that we could not measure. That is a desig- 
nated area under our underground water act and we have complete 
control over the drilling of wells and the use of water. 

Realizing that the basin is being depleted, we have ceased issuing 
permits for such uses as irrigation, which takes a great deal of water, 
and are still continuing to issue temporary permits which will be 
subject to revocation when we can furnish Lake Mead water for these 
areas. We are keeping a very close control over the area. 

Now, if the Air Force could have unrestricted use, and I might say 
that we so far have allowed all the permits that they apply for, but if 
we did not have complete control we could not work out the orderly 
development of the area nor could we curtail unnecessary uses. 

Senator Breite. Conversely, though, is it not true that the State 
water law does actually protect the Air Force base at Nellis? 

Mr. Suampercer. That is correct. 

Senator Bratz. Because if you were to allow a great many permits 
off of the reserved area, is it not possible that it could dry up the 
underground water uses of Nellis? 

Mr. Suampercer. It would draw the water from beneath that area 
and would certainly harm and interfere with their rights. 

Senator Bratz. So, actually, by your orderly development of that 
area, you are in effect protecting their rights to certain underground 
water ¢ 

Mr. SHampercer. That is correct. 

Senator Bratz. Thank you. 

Senator ANpERson. Can we go back to this $6 a minute ? 

Do I understand now that the »y could get everything by the payment 
of $6 that they may get if they win this lawsuit? 

Mr. SHampercer. Yes, sir. 

Senator Anperson. I must say; that only the armed services could 
pay $60,000 for what they could get for $6. I think I would prefer to 
save money by giving a dollar now. 

There must be more to it than that. There must be a reason why 
they want to do it this way. 

Mr. Suampercer. I want to say that our relationship with the Navy 
people at Hawthorne has been very fine and I will come to that later. 
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Senator ANbERSON. I have no doubt. but there must be something 

ore to this than just the payment of $6, is there not ? 

Mr. SHameercer. There certainly must be. 

Senator Barrerr. Well, of course, Mr. Shamberger, the idea that 
prompted the Navy Department to withdraw their application for a 
water right out there under State law was predicated entirely upon the 
position taken by the Justice Department and the Legal Department 
of the Navy purspant to the Pelton case, and they want to stand on 
the supremacy of Federal rights on the reserved lands in the 17 West 
ern States; is that not a fact ¢ 

Mr. SuHamepercer. That is a fact. 

Senator Barrerr. There is just one other point | wanted to develop. 
I think that the colloquy between yourself and Senator Bible was very 
iNuminating. 

Would you say that the development of the underground water 
supplies is comparable to the development of an oil field on a unit 
basis ¢ 

Do you know what I am speaking of ¢ 

Mr. SHampercer. I think I do. 

Senator Anprerson. Unitization. 

Senator Barrerr. Unitization. 

Now, the United States, starting about 25 years ago, required the 
unitization of oil fields in which it had a major interest arising out. of 
the public lands and the objective back of that is to conserve the oil 
and bring it out in an orderly fashion and protect all of the rights, and, 
consequently, the same theory prevails as far as underground water is 
concerned and the same philosophy prevails and it seems to me that 
the Federal Government, having taken that position 25 vears ago with 
reference to oil, should recognize that that is precisely the best policy 
so far as protecting the underground water supplies is coucerned. 
And I think it follows necessarily, as Senator Bible pointed out, that 
the only protection that the United States will have in the under 
ground waters under its reserve lands is the fact that there is State 
law that can protect them with reference to the wells that may be 
drilled in the same basin or the same structure outside the reservation ; 
is that right ? 

Mr. SHAMBERGER. ‘That is correct. 

[ am-sure the committee realizes that the pumps from the under 
ground water basin, well, it is just like pumping from a surface res 
ervoir; no matter what part you pump from, it has an effect on the 
whole reservoir. 

Senator AnpeRsoN. Is there anybody here from the Department of 
Defense that can illustrate why the Navy is insisting on going through 
court ¢ 

Maj. Hat H. Booxour (Legislative Liaison Division, Department 
of the Army). Our witnesses are not present today. Mr. Roderick 
Is scheduled for the Department of Defense. 

Senator ANpERsoN. Could he not clear this point up easily ? 

Major Booxovr. I will mention it to him so he will be prepared 
when he comes before the committee. 

_ Senator Warkrns. A very valuable principle is involved here. It 
is not just a question of $6. 

After the Pelton case, they probably feel they are bound not to 
recognize the State ownership. 
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Senator Anprrson. What would happen if you took a collection 
and got the $6? 

Senator Warkins. I would say it is a small consequence in view of 
the fact that they now own all the water under the lands in the West. 

I was going to ask the witness if the United States is resisting in the 
Fifth District Court? Has it been removed now ? 

Mr. Suamsercer. | do not know exactly the process but, by peti- 
tion, it has been removed to the Federal district court. 

Senator Watkins. Is the United States actually entering into the 
case as a party, or resisting on the ground that it cannot be sued with- 
out its consent 4 

Mr. Suampercer. It has filed a motion to dismiss. 

Senator Warkrns. On what ground? 

Mr. Suampercer. I have not read the motion, sir. 

Senator Warkins. I notice in your petition for declaratory judg- 
ment you cite section 208 (a) from volume 66, United States Statutes, 
page 56, title II. 

Mr. Suampercer. I think that is Senator McCarran’s. 

Senator Warkins. That is the rider we put on the appropriation 
giving consent to sue the United States. 

Senator Barrerr. That is right. 

Senator Watkins. I understood that they were honoring that and 
I wanted to know whether or not they have appeared or are saying 
you do not have any right to sue. 

Mr. Suampercer. As I stated, we will argue the motion to remand 
it back to the State court on the 19th of April. 

Senator Barrerr. They are relying on the McCarran Act. 

Senator Warkins. The State is, but I am wonderi ing what the posi- 
tion of the United States is; whether it is resisting this removal on the 
ground that they cannot be sued. 

Senator Barrerr. That is correct. 

Senator Warxrns. They cannot be sued at all without consent. 

Senator AnpErson. We will get on with this when we get Mr. Rod- 
erick in here to find out why. 

But, Mr. Chamberger, it was your testimony a moment ago that 
when you gave them this permit, you also gave the Armed Forces un- 
restricted use of the water? 

Mr. SHAmbBERGER. Would you repeat that? 

Senator AnpeRson. You said you have never denied them unre- 
stricted use of the water. You restricted other people but not the 
armed services ? 

Mr. SuHameercer. We would treat the Armed Forces in the under- 
ground water basin the same as we would treat the private person. 

Senator Anprerson. I think you will find that that is not what you 
said. 

Mr. Suampercer. We have never refused so far to grant them a 
permit to appropriate the underground water. 

Senator ANpERsoN. Did you not say that you have never restricted 
the use of the water ? 

Senator Barrerr. He did say that in connection with the other res- 
ervations. Wasthat the Nellis? 

Senator Brsie. Nellis Air Force Base. 

Senator Barrerr. I think he made it pretty clear that the intention 
was to regulate the use of the water in the basin both within the reser- 
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vation and outside the reservation eventually, but they could use all 
the water they need at the present time. 

Senator Anprerson. If the Government relies upon its rights that it 
claims it has without regard to registration or the certificate from the 
State of Nevada, then it would have unrestricted use of that water, 
would it not ¢ 

Mr. Suampercer. That is right. 

Senator \NpreRson. That is the real issue then ¢ 

Mr. Suampercer. That is the real issue. 

Senator ANprerson. Then it is not a question of $6, it is whether the 
have restricted or unrestricted use? 

Mr. Strrampercer. ‘That is right. 

Senator Warkins. And whether they have to recognize State laws 
at all. 

Senator ANprerson. IT am not going to take up a collection. Very 
well, go ahead. 

Mr. Suampercer. Thus it is not logical that one group of wells 
those owned by the town of TH: iwthorne, should be operated oe 
to the State water law; whereas, another group, those owned by thi 
a avy, should be operated subject to no State laws. While ae we 

e speaking of the Hawthorne case, the same situation could develop 
" ‘alles ground water basins where both Federal and private ownhel 
ships e ‘xist. 

The Government has said that their property right to use waters on 
reserved areas is limited to tnappropriated water. It could well | 
asked who determines when there is unappropriated waters / 

It has always been recognized by the States that that determination. 
together with administering the orderly development of any unap 
propriated water has been the responsibility of the States. 

The question also arises as to what recouse the Department of Navy. 
in the Hawthorne situation, or any other department of the Federal 
Government in other similar instances, might have, should subsequent 
appropriations of water by _ ate interests outside the area of 1% 
served lands jeopardize the Government’s use of water. In othe: 
words, unappropriated water today may become appropriated wate 
under State law tomorrow. 

I fail to see why any agency of the Government would be handi 
capped by complying with State water laws. 

Senator Anperson. You illustrated a moment ago, did you not? 
If you are going to restrict them under the State water law, then 
they would be restricted. If they are going to remain unrestricted, 
should they not remain outside ? 

Mr. Suampercer. If you look at it that way, they would be handi 

capped in not having eanentrirtes use but they would also be pro 
tected under. State water law. If there is no unappropriated water, 
then they would either have to purchase other water rights or else 

Senator Anprerson. Restrict their use? 

Mr. SHAMBeRGER. Limit their operations. 

Senator Barrerr. Let me ask this one question, I am not quite clea: 
about the procedure: Assuming that the Navy insists on its position 
and this legislation is not enacted, would it be possible for the State 
of Nevada to grant permits outside the reservation without taking 
into consideration at all the water that the Navy is extracting within 
the reservation ? 
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Mr. SuAmpbercer. That would be possible; yes, sir. 

Senator Barrett. In other words, the State of Nevada has the powe1 
by reason of State law to interfere with the use by the Navy of the 
water in the reservation to such an extent that it could even maybe 
eventually destroy any supply that might be open to them; is that 
correct ¢ 

Mr. Suampercer. That is correct. We would have no State water 
law to protect their interests as against permits to appropriate that 
same water. 

Senator Barrerr. Now, take it the other way around. Assuming 

that the Navy complies with State law, as we think the Congress 
requested them and practically demanded that they do, then in that 
case you could protect not only the Navy but private owners outside 
of the reservation by restricting the use under the permits that you 
grant ¢ 

Mr. Suameercer. That is correct, sir. 

Senator Watkins. The matter of priorities would also be enforced 
if the State law were to prevail ? 

Mr. Suameercer. That is right. 

Senator Warxrns. In other words, if the water supply gets to the 
point where someone has to be stopped because it interferes with a 
prior right, the Navy would be subject to that the same as any other 
entity would be? 

Mr. SuHamBercer. That is correct. 

Senator Warkins. Then, of course, if the Navy’s theory is correct, 
following the Pelton case, that the United States owns the water, of 
course they could not acknowledge or respect State law with respect 
to priorities. 

For instance, in the same place that you are talking about, the same 
town, the drawdown goes on and on and on, they may get to the point 
where they have practically exhausted that under ground reservoir 
and then whichever filing happens to come first would be given its 
priority and the others would be restrained from using water. 

Mr. Suampercer. That is correct. Under the law, we could restrict 
the junior priorities, we would have to restrict the junior priorities 
first and protect the older rights. 

Senator Warxrns. That is your underground water and it is the 
same as ours. 

Mr. Suampercer. The same as surface water. 

Senator Barrett. I hate to be taking time on this but I am not as 
well informed as I would like to be. Let me state this hypothetical 
case to you, Mr. Shamberger: Assuming that the State of Nevada, 
through its State engineer, “had issued permits for water wells outside 
of the reservation to a large number of private owners and they had 
developed the underground waters there, and after the prior rights 
had been established and after the water had been developed and after 
it had been put to beneficial use, along comes the Navy on the reser- 
vation and says to the State of Nevada, “We are not concerned with 
your State water law in any respect; we are going to drill a large 
number of wells on the reservation and we are going to take all the 
water that we need,” and you say, “You are going to interfere with 
prior water rights, in the same basin.” 

Do I understand from the position taken by the Navy Department 
that they contend that they have the right to destroy the prior rights 
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of all the people outside of the reservation and to take unlimited 
supplies of water from that same basin, disregarding wholly the 
rights estbalished under State law of the private owners outside the 
reservation ¢ 

Mr. Suampercer. I do not think so, Senator. The Navy has said 
that they respect vested rights, rights that have been perfected. 1 
think they would realize that those rights outside of the reserved 
area Which were perfected rights in such instance and probably pur- 
chased them, I am not sure. 

They have repeatedly said, and they have followed that course as 
far as surface rights are concerned, to respect vested rights. 

Senator Barrerr. I think they have followed that course up until 

e Pelton case, but in the Pelton Dam case it seems to me the position 
they have taken is that they do not have to come to the State of 
Nevada and it would lead me to believe that they are not concerned 
with State law outside the reservation nor inside the reservation. 

Mr. SHambBercer, A little later on, I think I will develop something 
on that, Senator. 

Senator O’Manonry. May I ask a question at that point ? 

You repeatedly said in the last 2 or 3 minutes that the Navy 
said this or the Navy said that with respect to water rights under 
State law. 

Ifow clo they say it? 

Mr. SHAMBERGER. I have reference to a statement that was presented 
to the Interior and Insular Affairs Committee of the House by the 
veneral counsel for the Navy, in which he made that statement. 

Senator O’Manoney. Has that been made a part of this record ? 

Senator Barretr. No, it has not. 

Senator Anperson. The Armed Forces will be testifying later this 
ifternoon. 

Senator O’Manoney. I think we ought to have that formal state 
ment so we will know by thier own language. 

Mr. SHampBercer. That statement was made not in considera- 
tion ~ 

Senator Barrerr. That was with reference to withdrawals. 

Mr. SHampBercer. Withdrawals. 

| Senator Anperson. Go ahead. 

Mr. SHAMBERGER. In Nevada, and I presume in other States as 
vell, the Federal agencies in general comply with State water laws 
before water is placed to beneficial use. In the case of the Haw- 
thorne Naval Ammunition Depot, at about the time they were 
dropping the permits to appropriate ground water they were making 
' un application to appropriate surface water from a stream origi- 


| nating on the Mount Grant watershed, just westerly from the depot, 
and which either crossed some private lands or on which there were 
some existing water rights. 

| As to the rather fine distinction as to whether to comply with State 
| water law, I would like to quote a letter from the commanding officer 
, at the United States naval ammunition depot at Hawthorne, dated 
: December 8, 1955, and addressed to me as State engineer. The letter 
| read as follows: 


Enclosed are the application and map for permit to appropriate the waters 
(complete flow) from Squaw Creek. All privately owned land within the 
confines of the depot which Squaw Creek crosses has been acquired by the 
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Government, together with all privately owned water rights. Payment in the 
amount of $25 covering the required filing fee for the above application will be 
wade through regular Navy channels. 

Since all waters from House Creek flow entirely over land withdrawn from the 
public domain and reserved for the use of the United States naval ammunition 
depot, an application to appropriate the waters of House Creek will not be filed 
with the State engineer, State of Nevada. 

A copy of this letter is attached as a part of my statement. 

I might state that you will note the distinction on House Creek, 
which is referred to in the second paragraph. It is located entirely 
on reserved public domain. It crosses no private land nor has anyone 
ever acquired any water rights, so the Navy says that they need not 
omer with State water laws on that creek, whereas, on Squaw Creek, 
which did cross privately owned lands purchased by the Navy and on 
which there were some existing water rights also purchased, they filed 
for the unappropriated water. 

I am very much in agreement with Senate bill No. 863. I would 
suggest, however, that it be amended to include round water as well 
as surface water. 

I say this because the water laws of several States provide thiat 
ground water belongs to the public and is subject to appropriation for 
beneficial use in the same manner as surface water. Such is the law 

f Nevada and other Western States that have perfected statutes cov- 
ering the appropriation of ground water. 

Senator Barrerr. Mr. Shamberger took this matter up with me last 
summer and I advised him at that time that it was my intention, and 
we thought that the language was sufficiently broad to cover both 
vround water and lg e water. However, in order to make the 
matter perfectly clear, 1 did agree at that time to an amendment 

vhich would spell out in just so many words ground water as well as 
surface water, so I think it should be done. 

Mr. Suamparcer. Also, it is a well-known fact that our Nation’s 
demand for water has increased to the point where in many sections 
of the country we are hard pressed to satisfy that demand. In semi- 
arid States, such as Nevada, all our surface water, except floodwaters, 
have long since been appropriated. 

We must, therefore, look to the development of our ground water 
supplies to meet the ever-increasing demands. Thus, ground water 
will play a very important role in maintaining the well- being of our 
Nation. 

Consequently, it is my firm belief that all ground water as well as 
surface water should be subject to the establishment of rights to the 
beneficial use thereof, according to the law of the State wherein such 
appropriation is sought. 

In my opinion, unless the Congress now legislates to safeguard the 
rights of the States and to insure that their rights shall not be im- 
periled by Federal control, such State control will be lost by process 
of attrition. 

Senator Anperson. How much material is submitted here, Mr. 
Shamberger, that you want to appear in the record ? 

Mr. Suampercer. Well, I will leave that to the chairman. 

Senator ANperson. Would you mind if I, in turn, left it to the staff 
to sort of go through it because we do not want to fill the record with 
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things that we do not have to have, but if it is pertinent we will 
clude it, and otherwise it will merely be attached to the waterial here 

Mr. SuAmpercer. That would be satisfactory. 

Senator Anperson. If there is anything that Senator Barrett pat 
ticularly wants in the record, if he will so indicate we will do so, 

Senator Barrerr. Thank you very much. I will take a look at it. 

Senator Anperson. Are there questions covering Mr. Shamberger’ 
statement generally ¢ 

Senator Barrerr. Mr. Chairman, I just wanted to take one second 
to congratulate Mr. omarane ‘rger for his vigilance in this matter and 
for his presentation of his testimony here this morning. I think 
is extremely important because it indicates very clearly the ramifica 
ions of the import of the Pelton Dam case decision and it should serve 
is a warning to all the Western States that the rights that they 
thought they have had since 1866 are certainly imperiled by the Pelton 
Dam case. 

STATE CONTROL OF UNAPPROPRIATED WATER 


Senator Marone. I think our State engineer has made a goo« 
witness. 

It has been customary for each new set of Government officials to 
claim all of the unappropriated water in the 17 arid and semiarid 
States. 

Of course the fact that it would be impossible for the State or any 
private group or individual to finance a project under those condi 
tions means nothing to the average bureau official. 

However, now that the Supreme Court has issued a decision tliat 
can be interpreted to mean that the Government owns the unappro 
priated water it is time for the Congress to act in any case. 

Senate bill 863 should pass and set at rest all of the doubt relative 
to the manner of applying for a permit to appropriate water for bene 
ficial use—the manner of adjudicating its use and the regulation of it 
use. 

Certainly if the Government can use any water it finds in the arid 
and semiarid States without application under the State laws in any 
way, then the whole system of State adjudication and regulation of 
beneficial use of water is permanently upset and financial outlays in 
the development of the area is upset. 

When I was State engineer of my State—1927-35—1 organized the 
Association of Western State Engineers for the very purpose of stop 
ping the claims of the Federal ownership of unappropriated w: ster 
and upsetting the development of western lands. 

We stopped it then, but it has emerged again with a new set of 
Government officials and with new Supreme Court members. 

Senate bill 863 is the answer. 

Our State engineer has made a good witness. 

Senator Anperson. Thank you very much. We are always happy 
to have you here. 

Mr. Suamepercer. Thank you, sir. 

Senator Anperson. If Mr. Shamberger desires at a later time to 
submit additional infermation. he may do that. 

Mr. Suampercer. Thank you, gentlemen. 


75335 





76 WATER RIGHTS SETTLEMENT ACT 


(Mr. Shamberger’s prepared statement and attachments are as 
follows :) 


STATEMENT OF HUGH A. SHAMBERGER, NEVADA STATE ENGINEER 


Mr. Chairman and gentlemen of the committee, my name is Hugh A. Sham- 
berger, and I am the State engineer of the State of Nevada. I am appearing 
here today in support of Senate bill 863. 

Senate bill 863, if enacted into law, would set at rest, for many years, the 
jurisdiction and power of sovereign States to provide for the control of the 
waters within their borders when appropriated for beneficial use. The need for 
such clarifying legislation has become very evident during the past few months 
as the result of the Pelton Dam case in Oregon (Federal Power Commission y. 
rhe State of Oregon, et al., No. 367, decided June 6, 1955), and the action based 
on such decision by the Navy Department at Hawthorne, Nev. 

I am not going to discuss the Pelton Dam case. That decision has been made, 
and to many, including some departments of our Federal Government, the Court 
has said in effect that the United States has exclusive control over waters 
bordering or within boundaries of Federal reservations regardless of the State’s 
onstitutional rights or existing rights to the use of water. I do, however, want 
to tell your honorable committee what happened in Nevada immediately follow- 
ing the decision in the Pelton Dam case, and as a direct result of such decision. 
This will point to the need of the legislation you are considering here today. I 
refer to what is now commonly called the Hawthorne case. 

This case involved the drilling of wells by the naval ammunition depot at 
Hawthorne, Nev.; the complying with State water laws in obtaining permits to 
appropriate water, and, the sudden stopping of that compliance as far as the 
appropriation of ground water was concerned, immediately following the Pelton 
Dam decision. In order that you may better understand the situation that 
developed at Hawthorne, I will describe the events leading up to the present 
1 ie 

uring the Second World War, 1942-45, the United States Government drilled 
six wells within the naval ammunition depot at Hawthorne to obtain a supple 
mental water supply for the base. In 1949 the United States Government filed 
ipplications to appropriate water from said wells and subsequently permits to 
ippropriate water were granted by the State engineer. Following the completion 
of drilling and equipping the wells with pumps, water was diverted for beneficial 
consumptive use. The permittee complied with the provisions of the permits by 
filing proofs of commencement and completion of work. All that remained to 
be done by the Department of the Navy to complete the water rights and to 
receive certificates of appropriation from our State was the filing of proofs of 
beneficial use. Because of certain circumstances, however, the Department of 
the Navy was not in a position to file said proofs when due, so pursuant to State 
ground-water law, kept the permits in good standing by obtaining extensions of 
time. However, on July 25, 1955, I was advised by the commanding oflicer at 
the depot that the permits were being dropped upon instructions of the com- 
mandant of the Twelfth Naval District. This action was based upon an alleged 
rule of the United States Supreme Court in the case of Federal Power Commis- 
sion v. The State of Oregon (349 U.S. 435), and on the premise that all the wells 
were located on reserved lands, that is, public lands which were withdrawn and 
reserved for the use of the Navy Department by Executive order. 

I advised the commanding officer of the United States naval ammunition depot 
that if said permits were canceled, then any diversions from said wells after that 
date would be illegal according to the water laws of Nevada. I further stated 
that, acting upon the advice of the attorney general of Nevada, should the depot 
make such illegal diversions the State of Nevada would take the matter into 
court. 

The commanding officer of the depot then advised me that the aetion was the 
result of instructions originating from the Chief of the Bureau of Yards and 
Docks, Navy Department, Washington, D. C., who in turn issued his instructions 
based on a recent ruling of the Supreme Court (Federal Power Commission v. 
The State of Oregon, 349 U. S. 435). 

On September 7, 1955, following the failure of the permittee to file said proofs, 
[ issued an order canceling the 6 permits and granting the permittee 30 days 
within which to reinstate said permits or else cease using said waters. When 
no effort was made by the Department of the Navy to reinstate said permits 
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within the time allowed, the State of Nevada, through its attorney general, 
Harvey Dickerson, filed the bill of complaint against the United States of Amertea 

The basis of the decision by the Navy Department to drop the ground-water 
permits at Hawthorne was, as stated by the commanding officer, the decision in 
the Pelton Dam case. Here the Court held that because both termini of the 
dam were on reserved Government land, the State water laws were not appli 
cable. The wells on the depot at Hawthorne likewise are located on reserved 
lands, that is, public lands which were withdrawn and reserved for the use of 
the Navy Department by Executive order. 

Using the Pelton case decision as a guide, the Government now says in effect 
that the State water laws of Nevada are not applicable on reserved lands of the 
naval ammunition depot at Hawthorne. In the Pelton Dam case the source of 
water supply is a nonnavigable stream, whereas in the Hawthorne case the 
source of water supply is from a ground-water reservoir. In the Pelton Dam 
case the use is a nonconsumptive use (power generation), whereas in the Haw 
thorne cause the use is a beneficial consumptive use. ‘The only similarity is that 
in each case the land involved is “reserved land.” In the Pelton Dam case one 
terminus of the dam is to be located on an Indian reservation and the other 
terminus on lands which had been withdrawn from entry in 1909 under the pub 
lic Jand laws and reserved for power purposes. In the Hawthorne case the lands 
were withdrawn from entry and reserved for use by the United States Navy in 
about 1983. 

On December 1, 1955, the State of Nevada filed a complaint for declaratory 
judgment against the United States of America, in the Fifth Judicial District 
Court of the State of Nevada, in and for the county of Mineral. On December 
7, 1955, service was made on the Attorney General of the United States. The 
case hus been transferred to the Federal district court at Carson City, Nev 
dm April 19, 1956, the Federal district court will hear a motion by the State of 
Nevada to remand the case to the Fifth Judicial District Court of the State of 
Nevada, and will also hear a motion by the United States to dismiss. 

I am attaching as a part of this statement copies of the motion for declara 
tory judgment, copy of the order of the State engineer and copies of letters her: 
tofere referred to from the commanding officer of the United States navi 
ammunition depot at Hawthorne. 

1 would like to point out that a considerable portion of the land area in the 
Western States is owned by the Federal Government and that much of this land 
is reserved land. Of the approximately 70 million acres of land in Nevada 
almost GO million acres, or about 85 percent is owned by the Federal Government 
Furthermore, about 12 million acres of the federally owned land is reserved 
land Under the Pelton decision, as interpreted by the Navy, the Government 
would not need to comply with State water law on these 12 million acres of 
reserved lands. We are also aware that such reserved area can be increased 
by Executive order. This would further decrease the effectiveness and extent 
of the operation of State water law, if the Department of Navy is correct in its 
interpretation of the Pelton Dam case. 

if the Department of Navy's decision is upheld, it will make it virtually im 
possible for the State engineer to control the orderly development of groun 
water to ifs optimum extent. The Hawthorne case will illustrate the illogical! 
stand taken by the Department of Navy. 

The town of Hawthorne, the county seat of Mineral County, with a popula 
tion of 2,000, occupies an area of 1 square mile near the center of the depot 
area. The town's water supply is partly furnished from two deep wells draw 
ing water from the same ground-water basin as the Navy wells. Permits to 
appropriate ground water were obtained on both wells. One permit, which has 
been perfected, was earlier in priority than the Navy permits und the othe 
permit was junior in priority. As the town grows, undoubtedly other wells 
will be needed. Recently the Navy drilled two additional wells. Because all 
the wells are drawing water from the same basin, the amount of water with 
drawn by any one well or group of wells depletes the total amount of water 
available to the other wells in the basin. Thus it is not logical that one group 
of wells, those owned by the town of Hawthorne, should be operated subject 
to the State water law; whereas, another group, those owned by the Nav: 
should be operated subject to no State laws. While here we are speaking of 
the Hawthorne case, the same situation could develop in other ground-wate: 
basins where both Federal and private ownerships exist. 

The Government has said that their property right to use waters on reserved 
areas is limited to unappropriated water. I could well be asked who dete) 
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mines when there is unappropriated waters? It has always been recognized ly 
the States that that determination, together with administering the orderly 
development of any unappropriated water has been the responsibility of the 
States. The question also arises as to what recourse the Department of Navy 
in the Hawthorne situation, or any other department of the Federal Government 
in other similar instances, might have should subsequent appropriations of wate 
by private interests outside the area of reserved lands jeopardize the Govern 
ment’s use of water In other words, unappropriated water today may becon. 
appropriated water under State law tommorrow. 

[i fail to see w..y any agency of the Government would be handicapped by 
complying with State water laws. In Nevada, and I presume in other States as 
well, the Federal agencies in general comply with State water law before water 
is placed to beneficial use. In the case of the Hawthorne Naval Ammunition 
Depot, at about the time they were dropping the permits to appropriate ground 
water they were making an application to appropriate surface water from a 
stream originating on the Mount Grant watershed, just westerly from the depot, 
and which either crossed some private lands or on which there were some exist 
ing water rights. As to the rather fine distinction as to whether to comply with 
State water law, I would like to quote a letter from the commanding officer ut 
the United States Naval Ammunition Depot at Hawthorne, dated December %, 
1955. and addressed to me as State engineer. The letter reads as follows 

“Knelosed are the application and map for permit to appropriate the waters 
(complete flow) from Squaw Creek. All privately owned land within the con 
fines of the depot which Squaw Creek crosses has been acquired by the Govern 
ment, together with all privately owned water rights. Payment in the amount 
of $25 covering the required filing fee for the above application will be mad 
through regular Navy channels. 

“Since all waters from House Creek flow entirely over land withdrawn from 
the public domain and reserved for the use of the United States Naval Ammuni- 
tion Depot, an application to appropriate the waters of House Creek will not be 
tiled with the State engineer, State of Nevada.” 

4 copy of this letter is attached as a part of my statement. 

I am very much in agreement with Senate bill No. 863. I would suggest, 
however, that it be amended to include ground water as well as surface water. 
1 say this because the water laws of several States provide that ground water 
belongs to the publie and is subject to appropriation for beneficial use in the 
same manner as surface water. Such is the law of Nevada and other Western 
States that have perfected statutes covering the appropriation of ground water. 

Also, it is a well known fact that our Nation’s demand for water has in- 
creased to the point where in many sections of the country we are hard pressed 
to satisfy that demand. Im semiarid States, such as Nevada, all our surface 
water, except floodwaters, have long since been appropriated. We must there- 
fore look to the development of our ground-water supplies to meet the ever in- 
creasing demands. Thus, ground water will play a very important role in main- 
taining the well-being of our Nation. Consequently, it is my firm belief that all 
ground water as well as surface water should be subject to the establishment 
of rights to the beneficial use thereof, according to the law of the State wherein 
such appropriation is sought. 

In my opinion, unless the Congress now legislates to safeguard the rights of 
the States and to insure that their rights shall not be imperilled by Federal 
control, such State control will be lost by process of attrition. 


UNITED STATES NAVAL AMMUNITION DEPot, 
Hawthorne, Nev., July 25, 1955. 


Mr. Hucu A. SHAMBERGER, 
State Engineer, 
Carson City, Nev. 

Dear Sir: This will acknowledge receipt of your letter of May 31, 1955, re- 
garding water right applications 12988-12993 inclusive (wells 1 through 6). 

This is to advise your office that the applications for water rights with regard 
to the wells are being dropped and no continuing action is expected. This action 
is a result of instructions from the commandant, Twelfth Naval District who in 
turn has based his decision on a recent rule of the United States Supreme Court 
(Federal Power Commission vy. State of Oregon). 
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All of the wells on this depot are located on reserved lands, that is, public 
tands which were withdrawn and reserved for the use of the Navy Department 
hy Executive orders. 

Yours very truly, 
W. S. Mayer, Jr. 
Captain, United States Navy, Commanding Officer. 


UNITED STATES NAVAL AMMUNITION DEPOT, 
Hawthorne, Nev., August 15, 1955. 
Vir. HueH A. SHAMBERGER, 
State Engineer, State of Nevada, 
Carson City, Nev. 

DEAR Mr. SHAMBERGER: This acknowledges your letter of August 5, 1955, rela 
tive to water rights applications 12988-12993 inclusive (well Nos. 1 through 6). 
This is to confirm the statements made in my previous letter of July 25, 1955, in 
which I advised that the applications for water rights with regard to the wells 
located on lands withdrawn from public domain are being dropped. ‘This action 
is a result of instructions originating from the Chief of the Bureau of Yards 
and Docks, Navy Department, who in turn, has based his decision on a recent 
ruling of the Supreme Court (Federal Power Commission vy. State of Oregon, 
349 U. 8S. 435). 

Yours very truly, 
W. S. MAYER, Jr., 
Captain, United States Navy, Commanding Officer. 


UNITED STATES NAVAL AMMUNITION DEPOT, 
Hawthorne, Nev., December &, 1955 
Hon. HucH A. SHAMBERGER, 
State Engineer, Carson City, Nev. 

DEAR Mk. SHAMBURGER: Enclosed are the application and map for permit to 
ippropriate the waters (complete flow) from Squaw Creek. All privately owned 
lund within the confines of the depot which Squaw Creek crosses has been acquired 
by the Government, together with all privately owned water rights. Payment in 
the amount of $25 covering the required filing fee for the above application will be 
made through regular Navy channels. 

Since all waters from House Creek flow entirely over land withdrawn from the 
public domain and reserved for the use of the United States naval ammunition 
depot, an application to appropriate the waters of House Creek will not be filed 
with the State engineer, State of Nevada. 

Very truly yours, 
W. S. Mayer. Jr., 
Captain, United States Navy, Commanding Officer. 
STATE OF NEVADA 
OFFICE OF STATE ENGINEER, 
Carson City, Nev., August 5, 1955. 
Unrrep States NAVAL AMMUNITION Depot, 
Hawthorne, Nev. 
(Attention: W. S. Mayer, Jr., Captain, United States Navy, Commanding 
Officer. ) 

DEAR CAPTAIN Mayer: This acknowledges your letter of the 25th ultimo in 
reference to permits to appropriate water, serial Nos. 12988 to 12993, inclusive. 

You stated that the applications for water rights with regard to the wells are 
being dropped and no continuing action is expected, and that this action is the 
result of instructions from the commandant, 12th Naval District who in turn has 
based his decision on a recent rule of the United States Supreme Court (Federal 
Power Commission v. State of Oregon). You further state that the wells on the 


immunition depot are located on reserved lands, that is, public lands which were 


withdrawn and reserved for the use of the Navy Department by Executive orders. 
On July 27, 1955, we sent you third and final notice by registered mail that 


Yer 


proofs of beneficial use were due on these permits on or before July 27, 1955, and 
nless such proofs or affidavits of extension of time in which to file said proofs are 
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received within 30 days of the date of said registered notice that the permits 
would be canceled and no further proceedings would be had thereunder. Accord- 
ingly, on or about August 27, 1955, unless such proofs or affidavits of extension of 
time are filed, it will become mandatory for this office to cancel said permits. As 
I understand it, you do not intend to file said proofs and accept the fact that said 
permits will be canceled 3 days following the date of the notice of July 27, 1955, 
which was sent by registered mail. 

Piease be advised that if these permits are canceled August 27, 1955, then any 
diversion from said wells after that date will be illegal and contrary to the water 
law of this State. Further, and upon the advice of Attorney General Harvey 
Dickerson, should the depot make such illegal diversions the State of Nevada will 
take the matter into court. 

Very truly yours, 
HucH A. SHAMBERGER, State Engineer. 


IN THE MATYER OF PERMITS TO APPROPRIATE WATER, SERIAL Nos. 12988 To 12093, 
INCLUSIVE, IN NAME OF UNITED STATES OF AMERICA, UNITED STATES NAVAL 
AMMUNITION DeEepor, HAWTHORNE, NEV. 


ORDER 


Applications to appropriate underground water, Nos. 12988 to 12993, inclusive, 
were filed July 29, 1949 by the United States Government. Said filings were 
made by J. S. Crenshaw, captain, United States Navy, commanding officer, naval 
ammunition depot, Hawthorne, Nev. 

Water was to be developed by means of deep wells and used for domestic and 
municipal purposes within the confines of the naval ammunition depot. 

On January 9, 1950, permits were issued under these applications. Under the 
provisions of said permits, proofs of commencement of work were to be filed on or 
before July 27, 1950, and proofs of completion on or before July 27, 1951, and 
proofs of beneficial use on or before July 27, 1952. 

On June 5, 1950 proofs of commencement and completion were filed under said 
permits. The said proofs showed that deep wells had been drilled and cased, and 
that pumps and electric motors had been installed. 

Application for extension of time within which to file proofs of beneficial use 
under said permits were filed September 18, 1952, December. 11, 1953, and July 27, 
1954. Such extensions of time were granted and by virtue of the last extension 
permittee had until July 27, 1955, within which to file said proofs of beneficial use. 

Proofs of beneficial use under said permits not having been filed on or before 
July 27, 1955, the State engineer sent the “third and final notice’ by registered 
mail to the perinittee, advising that if said proofs of beneficial use or application 
requesting extension of time within which to file said proofs were not filed within 
30 days of said notice, said permits would be canceled. 

By letter dated July 25, 1955, signed by W. 8S. Mayer, Jr., captain, United States 
Navy, commanding officer, United States naval ammunition depot, Hawthorne, 
Nev., and addressed to Hugh A. Shamberger, State engineer, Carson City, Nev., 
the State engineer was advised as follows: 

“This will acknowledge receipt of your letter of May 31, 1955 regarding water- 
right applications 12988 to 12998 inclusive (wells 1 through 6). 

“This is to advise your office that the applications for water rights with regard 
to the wells are being dropped and no continuing action is expected. This action 
is a result of instructions from the commandant, 12th Naval District who in turn 
has based his decision on a recent rule of the United States Supreme Court 
(Federal Power Commission vy. State of Oregon). 

“All of the wells on this depot are located on reserved lands, that is, public 
lands which were withdrawn and reserved for the use of the Navy Department by 
Executive orders.” 

On August 5, 1955, the State engineer, Hugh A. Shamberger, addressed a reply 
to the aforementioned letter. This letter stated in part, as follows: 

“Please be advised that if these permits are canceled August 27, 1955, then 
any diversion from said wells after that date will be illegal and contrary to the 
water law of this State. Further, and upon the advice of Attorney General 
Harvey Dickerson, should the depot make such illegal diversions the State of 
Nevada will take the matter into court.” 

On August 15, 1955, Capt. W. S. Mayer, Jr., replied to the State engineer's 
letter of the 5th as follows: 
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Phis acknowledges your letter of August 5, 1955, relative to water-right ay 
plications 12088 to 12993, inclusive (wells Nos. 1 through 6). This is to confirm 
the statements made in my previous letter of July 25, 1955, in which I advise: 
that the applications for water rights with regard to the wells located on lands 
withdrawn from public domain are being dropped. This action is a result of 
nstructions originating from the Chief of the Bureau of Yards and Docks, Navy 
Department who in turn has based his decision on a recent ruling of the Supreme 
Court (Federal Power Commission vy. State of Oregon, 349 U.S. 485)" 


ORDER 


Having failed to file proofs of beneficial use and having failed to make appli 
cation for extensions of time within which to file said proofs within the statutory 
period as provided by law, permits Nos. 12088, 12989, 12090, 12091, 12002, and 
12005 are herewith canceled as of August 28, 1955. 

From the above-quoted letters from Capt. W. S. Mayer, Jr., commanding 
officer, it is evident that the United States Government plans on the continued 
use of water from the six wells and that in view of the recent United States 
Supreme Court decision, Federal Power Commission v. State of Oregon, it is felt 
by the Government that these wells situated on reserved lands are not within 
the jurisdiction of the water laws of the State of Nevada. 

That the rule laid down in the cited Supreme Court case is not applicable to 
the use of ground water in Nevada and for that reason the ground-water laws ol 
this State apply to the instant case. 

It is therefore the opinion of the State engineer that the use of ground water 
from said wells without permits to appropriate water is contrary to the laws ot 
this State and any such use thereof is an illegal use. 

It is hereby the order of the State engineer that unless steps be taken withi: 
30 days from the date of this order to reinstate said permits, either by filing 
proofs of beneficial use or filing applications for extension of time within which 
to file said proofs, that the use of water from said wells cease. 

Respectfully submitted. 

HuGu A. SHAMBERGER, State Engines 

Dated September 7, 1955. 


IN THE Fiero JcumcraL Disrrrer CourT OF THE STATE OF NEVADA IN AND FOR THI 
COUNTY OF MINERAL 


No. — 


The State of Nevada, er rel. Hugh A. Shamberager, State Hngineer, Plaintiff. v 
the United States of America, Defendant 


COMPLALNT FOR DECLARATORY JUDGMENT 


Comes now the State of Nevada, one of the sovereign States of the United 
States, upon relation of Hugh A. Shamberger, its duly appointed, qualified, and 
acting State engineer, and for the purpose of securing the judicial determination 
of its rights, status, and legal relations under its laws pertaining to the appropria 
tion to beneficial use of the underground waters of said State by the United 
States and its Government, complains of the above-named defendant as herein 
after alleged. 


I 


That the United States sometime prior to the year 1935 established on a large 
area of land situate near the town of Hawthorne in Mineral County, State of 
Nevada, 2 depot known and designated the United States naval ammunition 
depot for the uses and purpose of the United States Navy: that the area of land 
included within the boundaries of said depot was a portion of the land ceded 
to the United States by Mexico in the treaty of Guadalupe-Hidalgo in 1848, and, 
excepting such portions thereof that passed into private ownership, was treated 
hy the United States as a proprietor of public lands until the establishment of 
the depot; that upon the admission of Nevada into the Union, in 1864, the United 
States neither by act of Congress or by stipulation then, nor by any applicable 
act of Congress thereafter, reserved any jurisdiction ousting the jurisdiction of 
the applicable laws of the State pertaining to ownership and the use of the 
waters thereof including the area comprising said depot. 
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II 


That in and by an act of the legislature entitled ““An act ceding to the Federal 
Government jurisdiction over the land and within the premises of certain 
Federal buildings at or near Hawthorne, in Mineral County, Nev., commonly 
known as the United States naval ammunition depot, approved March 28, 1935, 
being chapter 144, Statutes of 1935, the State of Nevada ceded jurisdiction over 
the land only, but not over the corpus of the water nor the application of its 
laws providing for the beneficial use thereof, reserving in section 3 thereof the 
right to serve any of its criminal or civil processes within the area for any 
cause there or elsewhere in the State arising, where such cause comes properly 
under the jurisdiction of the State laws. [Italics plaintiff's. ] 


il 


That in 1939 the Legislature of the State of Nevada enacted an act*relating 
to underground waters, the same being chapter 178, Statutes of Nevada, 1939 

(a) Section 1 of said act provides, “All underground waters within the 
boundaries of the State belong to the public, and subject to all existing rights 
of the use thereof, are subject to appropriation for beneficial use only under 
the laws of the State relating to the appropriation and use of water and not 
otherwise, therefore it is the intention of the legislature, by this act, to prevent 
waste of underground waters and pollution and contamination thereof and 
provide for the administration of the provisions hereof by the State engineer, 
who is hereby empowered to make such rules and regulations within the terms 
of this act as may be necessary for the proper execution of the provisions of 
this act.” 

(b) Section 2 provides, inter alia, “The word ‘person’ as used herein shall 
be interpreted to mean * * * United States governmental agency’; that “the 
words ‘general water law’ as used herein means the statutory water laws of 
1913 and all amendments thereto;” that the statutory water laws of 1915 in 
clude that certain act of the legislature commonly known as the water law 
of 1913 and now being found at sections 7890 to 7978, inclusive, Nevada Com- 
pile Laws, 1929, and as amended, and which said water law provides the 
statutory procedure for the appropriation for beneficial use of the waters of 
the State including underground waters, and provides in section 48 (sec 
7933, N. C. L., 1929) that “the word ‘person’ where used in this act, includes 

* * the United States, the State as well as a natural person.” 

(c) Section 6 of the said act relating to underground waters, provides that 
“every person desiring to sink or bore a well in any basin or portion therein 
in the State designated by the State engineer, as herein provided for, shall 
first make application to and obtain from the State engineer a permit to 
appropriate such water in accordance with the provisions of the general water 
law of this State relating to the appropriation of the public waters before 
performing any work in connection with the boring or sinking of said well. 
In other basins or portions therein which have not been designated by the 
State engineer as aforesaid where the water sought to be appropriated is under- 
ground water existing in unconfined aquifers and not being under any hydro- 
static artesian pressure, no application or permit to appropriate such -water 
is necessary until after the well is sunk or bored and water developed. Before 
any legal diversion of water can be made from said well the appropriator must 
make application to the State engineer in accordance with the provisions of 
the general water law of this State for a permit to appropriate such water.” 

(d) Section 9 of the aforesaid act provides, inter alia, “A legal right to 
appropriate underground water for beneficial use from an artesian well or 
from a definable aquifer by means of a well, tunnel, or otherwise drilled, bored, 
or otherwise constructed subsequent to March 22, 1913, or from a well, tunnel, 
or otherwise tapping percolating water, the course and boundaries of which 
are incapable of determination, that was drilled, bored, or otherwise con- 
structed subsequent to March 25, 1959, can only be acquired by complying with 
the provisions of the general water law of this State pertaining to the appro- 
priation of water.” 


IV 


(a) That the said statutory water law of 1913, to wit, sections 7890 to 
7978, inclusive, Nevada Compiled Laws, 1929 (N. C. L. 1929), and as amended 
was, and is now, in full force and effect during all the time or times hereinafter 
alleged and provided and provides a comprehensive method for the legal ap- 
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propriation of the public waters of the State, and provides in section 1 (7890 
N.C. L., 1929) that “the water of all sources of water supply within the bom 
laries of the State, whether above or beneath the surface of the ground belong 
to the public.” Section 2 (7891 N. C. L., 1929) provides Subject to existin 
rights, all such water may be appropriated for beneficial use as provided in 
his act and not otherwise.” 

(6) Plaintiff here alleges and directs attention to the following pertinent 
sections of said water law of 1913, providing for and governing the appropria 

on of the public waters of the State, to wit 

1. Section 59 (7944 N. C. L., 1929) requiring application shall be made to the 
State engineer for permit to appropriate said waters to beneficial use. This 
section amended by chapter 110, Statutes of 1951, but io change made in the 
requirement. However, the requirement that such application be made prioi 
to the performance of any work in connection with said appropriation was 
modified in section 6 of the underground water law of 1939. as alleged in para 
graph III (c) ante. 

2. Section 60 (7945 N. C. L., 1929) providing the duties of State engineer upon 
receipt of the application. 

3. Section 61 (7946 N. C. L., 1929), publication of notice of the filing of said 
ipplication—amended by chapter 110, Statutes of 1951 as to amount of refund 
of publication fees. Section 62 (7947 N. C. L., 1929) amended by chapter 110, 
statutes of 1951, by the addition thereto “that technical rules of evidence shall 
not be deemed to apply,” said section providing for the filing of protests against 
the application and hearings thereon. 

4. Section 63 (7948 N. C. L. 1929) as amended by chapter 83, Statutes of 1949, 
providing for the approval of the applications upon the conditions therein set 
forth being met, or if not complied with to reject the application 

5. Section 64 (7949 N. C. L. 1929) providing that the State engineer may re- 
quire additional information before either approving or rejecting an application 
in order to properly guard the public interest. 

6. Section 65 (7950 N. C. L. 1929) providing that the State engineer in his 
endorsement of approval upon the application shall set a time when actual con 
struction work of the project shall begin, be completed and the application of the 
water to beneficial use be had, provided, however, “The State engineer shill 
have authority, for good cause shown, to extend the time within which con 
struction work shall begin, within which construction work shall be completed, 
or water applied to a beneficial use under any permit therefor issued by said 
State engineer.” Said section was amended by chapter 110, Statutes of 1951, 
providing “that application for such extension must in all cases be made within 
30 days following notice by registered mail that proof of such work is due as 
provided in sections 67 and 69 of this act.” 

7. Section 67 (7952 N. C. L. 1929) provides for statements of progress of the 
work of perfecting the appropriation of water to be filed with the State engineer 
from time to time including proof of the commencement of such work on or before 
30 days.after the date therefor endorsed on said application. This section was 
amended by chapter 110, Statutes of 1951, by requiring that applications for 
extensions of time shall be made prior to the expiration of the said 30-day 
period. 

8. Section 68 (79538 N. C. L. 1929) provides that the State engineer may require 
proof of good faith on the part of any holder of a permit to appropriate the 
public water. 

9. Section 69 (7954 N. C. L. 1929) provides, inter alia, “On or before the date 
set in the endorsement of a permit for the application of water to beneficial use, 
or on the date set by the State engineer under a proper application for extension 
therefor, it shall be the duty of any person holding a permit from the State en 
gineer to appropriate the public waters of the State of Nevada, to change the 
place of diversion, or the manner or place of use, to file with the State engineer 
a statement under oath, on a form prescribed by the State engineer; that said 
section provides for the inclusion, inter alia, in said statement full information as 
to the source, use, and the amount of the waters actually appropriated and bene 
ticially used, which said amounts shall be taken from actual measurements by a 
competent person. The section then provides: “Should any applicant fail, prior 
to the date set for such filing in his permit, to file with the State engineer proof 
of application of water to beneficial use, and the accompanying map, if such raap 
be required, the State engineer shall advise the holder of said permit, by regis 
tered mail, that the same is held for cancellation, and should the said holder 
within 30 days after the mailing of such advice fail to file the required affidavit 
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and map, if such map be required, or either of them with the State engineer, the 
said permit shall be canceled and no further proceedings shall be had thereunder : 
Provided, however, That for good cause shown, upon application made prior to 
the expiration of said 30-day period, the State engineer may, in his discretion, 
zrant an extension of time in which to file said instruments.” This section was 
amended by chapter 110, Statutes of 1951, by the requiring the advice given by 
the State engineer that the permit is being held for cancellation shall be given 
by registered mail, and that a showing of good cause by the applicant is neces- 
sary for an extension of time. 

10. Section 72 (7957 N. C. L. 1929) as amended at 1937 Statutes, page 85, 
provides that the State engineer, upon satisfactory proof that the application 
to appropriate public water has been perfected in accordance with the provi- 
sions of the act, shall issue to the applicant or his assigns a certificate of water 
right and cause the same to be recorded in the office of the recorder of the 
county in which the water is diverted from its source. 


v. 


That beginning on or about the 15th day of February 1942 and on divers days 
und times thereafter to and including on or about the 15th day of September 1945, 
the United States Government, then and there being represented by and acting 
through one J. S. Crenshaw, captain of the United States Navy and as command- 
ing officer of the said United States naval ammunition depot, caused to be drilled 
and did drill certain wells in and upon the grounds within the boundaries of said 
ummunition depot for the purpose of tapping and did tap the underground waters 
therein; that said wells were known and designated as United States Navy wells, 
Nos. 1, 2, 3, 4, 5, and 6; that the water developed from and in said wells was in- 
tended for and was so developed for the beneficial consumptive use thereof by 
said ammunition depot and for and in behalf of the United States Government. 


VI 


(4) That said United States wells were not drilled on any area of land 
theretofore designated by the State engineer as a basin, as provided in section 
t of the act relating to underground waters of 1939, but were so drilled on areas 
of land as otherwise provided in section 6 and section 9 of said act as set forth 
in paragraph III (c) and (d), ante. 

(6) That subsequent to the completion of the drilling of said United States 
wells and on or about the 29th day of July 1949, the said Capt. J. S. Crenshaw, 
for and in behalf of the United States Government, filed in the office of the 
State engineer of the State of Nevada an application for permit to appropriate 
the water to beneficial use of each of the said United States wells, Nos. 1, 2, 3, 
1, 5, and 6; that thereafter and on or about the 26th day of September 1949, a 
corrected application for each of said wells was filed with said State engineer 
who had theretofore assigned to each application its application serial numbers 
as follows: United States well No. 1—No. 12988; United States well No. 2 
No. 12989; United States well No. 3—No. 12990; United States well No. 4 
No. 12991; United States well No. 5—No. 12992; United States well No. 6— 
No. 12993; that thereafter and on or about the 9th day of January 1950, each 
of said applications for permits to appropriate the said waters of said wells was 
approved by the State engineer, and permits therefor were issued, fixing therein 
the time for the commencement, the completion of the work and placing of the 
water to beneficial use necessary, for the perfecting of the appropriation accord- 
ng to law, full, true and correct copies of which said applications marked re- 
spectively exhibit A, A—-1, A-2, A-3, A—4, and A-5, are hereunto annexed, made 
a part hereof and referred to as if here fully set forth. 

(c) That thereafter and on or about the 5th day of June 1950, the said 
Capt. J. S. Crenshaw, for and in behalf of the United States Government, filed 
in the office of the State engineer the proof of commencement of work and proof 

‘ completion of work of and concerning each of said United States wells as re- 

ired by law, full, true, and correct copies of which said proofs of commence- 
ment of work marked respectively exhibit B, B-1, B-2, B-3, B-4, and B-5, and 

f said proofs of completion of work marked respectively exhibit C, C—1, C—2, C-3, 
(—4, and C—5 are hereunto annexed, made a part hereof and referred to as if here 
fully set forth. 

(@) That notwithstanding the fact that work essential to the actual diversion 
of water from each and all of said United States wells was completed prior to 
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he filing of the said applications for permits to appropriate said water on the 
29th day of July 1949, and subsequent to the filing of said proof of completion of 
work concerning said wells on the 5th day of June 1950, there was filed in the 
office of the State engineer by Capt. Russell G. Sturges, then commanding offic 
of said ammunition depot, for and in behalf of the United States Government, on 
or about September 18, 1952, an application for extension of time of 1 year 
within which to file proof of beneficial use in connection with application and 
permit No. 12988, pertaining to United States well No. 1; that thereafter and 
on or about the 11th day of Demember 1953, an identical application for an addi 
ional extension of time of 1 year within which to file proof of beneficial use of 
said water of said United States well No. 1 was filed in the office of the State 
engineer by Capt. W. S. Mayer, Jr., then commanding officer of said depot and 
for and in behalf of the United States Government; that on the 27th day of July 
1954, the said Captain Mayer, for and in behalf of the United States Government, 
filed in the office of the State engineer, another identical application for an addi 
tional extension of 1 year within which to file proof of beneficial use of the water 
of said United States well No. 1; that said applications for extensions of time 
were premised upon the ground that the delay was sought by the Government to 
obtain further statistical data as to discharge and measurement of water, and 
to obtain further underground and surface water studies within the depot; that 
each of said applications was granted by the State engineer; that full, true and 
correct copies of the said applications for extension of time marked respectively 
exhibit D, D-1, and D-2, are hereunto annexed, made a part hereof and referred 
as if here fully set forth; that the aforesaid commanding officers of said 
ummunition depot, at the same time and in the manner and for the purposes afore 
said filed in the office of the State engineer identical applications for extensions 
of time of and concerning applications and permits Nos. 12989, 12990, 12991, 
12992, and 12993, pertaining to United States wells Nos. 2, 3, 4, 5, and 6: that 
each of said applications was granted by the State engineer; that full, true and 
rrect copies of said applications for extensions of time, marked respectively 
exhibit D-3 through D-17 are hereunto annexed, made a part hereof and re 
ferred to as if here fully set forth. 
VII 


a) That the said extensions of time theretofore granted by the State engineer 
within whieh the Government and/or its officers and representatives in its 
behalf had to file the proofs of application of the waters of said wells to beneficial 
ise according to law expired on the 27th day of July 1955; that the State 
ngineer prior to said date gave due and legal notice thereof in writing to the 
then commanding officer of said depot, Capt. W. S. Maver, together with notice 
that if proofs of application of said waters to beneficial use were not filed within 
1) days of receipt of said notice that the permits to appropirate said waters 
would be canceled ; that on the 25th day of July 1955, the said Capt. W. S. Mayer, 
for and in behalf of the United States Government, in writing, notified the State 
engineer that the applications for water rights with regard to said wells were 
being dropped upon instructions of the commandant of the 12th Naval District 
based upon an alleged rule of the United States Supreme Court in the case of 
Federal Power Commission v. The State of Oregon (349 U.S. 435). 

(6) That on the 7th day of September 1955, the State engineer made, 
entered and served on the said Captain Mayer his certain order entitled “In 
the Matter of Permits To Appropriate Water, Serial Nos. 12988 to 12993, In 
‘lusive, in the Name of United States of America, United States Naval Ammuni- 
tion Depot, Hawthorne, Nev.,” wherein it was and is ordered that by reason of 
the failure of the applicant to file proofs of beneficial use and the failure to 
iake application for extension of time within which to file said proofs accord- 
ing to law, said permits were canceled as of the 25th day of August 1955, with 
the additional order, however, that the applicant Was granted until 30 days 
from and after the said 7th day of September 1955, in which to reinstate said 
permits, a full, true, and correct copy of which said order marked “Exhibit E” 
s hereunto annexed, made a part hereof and referred to as if here fully set 
forth; that neither the United States Government nor any oflicer or repre 

ntative thereof in its behalf have reinstated or endeavored to reinstate said 
permits, but have failed, neglected and refused so to do, and that any use of said 
waters is now illegal and contrary to the laws of the State of Nevada in such 
cases made and provided. 
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VIII 


JURISDICTION OF THE COURT 


The above-entitled court has jurisdiction herein for the following reasons: 

1. That the title and right of possession to a property right of a value.of more 
than $300 is in issue, section 6, article VI, Constitution of Nevada. 

2. That the subject matter of this action lies wholly within the said county 
of Mineral and within the judicial district of the court. 

3. That it is a court of record endowed with the power to declare rights, 
status and legal relations. Section 1 of an act providing for declaratory judg- 
ments, approved March 4, 1929, being section 9440, Nevada Compiled Laws, 1929. 

4. That the United States has consented to be sued in any suit with respect 
to the rights to the use of water of a river system or other sources, or the 
administration of such rights, in that certain act of Congress, approved July 10, 
1952, being found in volume 66 United States Statutes 560, title 2, and also in 
title 43, section 666 F. C. A., reading: 

Sec. 208 (a). Consent is hereby given to join the United States as a 
defendant in any suit (1) for the adjudication of rights to the use of water 
of a river system or other source, or (2) for the administration of such 
rights, where it appears that the United States is the owner of or is in the 
process of acquiring water rights by appropriation under State law, by 
purchase, by exchange, or otherwise, and the United States is a necessary 
party to such suit. The United States, when a party to any such suit, 
shall (1) be deemed to have waived any right to plead that the State laws 
are inapplicable or that the United States is not amenable thereto by reason 
of its sovereignty, and (2) shall be subject to the judgments, orders, and 
decrees of the court having jurisdiction, and may obtain review thereof, in 
the same manner and to the same extent as a private individual under like 
circumstances: Provided, That no judgment for costs shall be entered against 
the United States in any such suit. 

(b) Summons or other process in any such suit shall be served upon the 
Attorney General or his designated representative. 

Wherefore, the plaintiff State of Nevada prays judgment declaring its rights, 
status and legal relations in and to the underground waters situate in the 
said United States Naval Ammunition Depot; 

1. That said underground waters were and are the property of and belonging 
to the State of Nevada and the public within its boundaries, subject to the right 
of appropriation to beneficial use, but not ownership of the corpus of the water, 
by the United States upon compliance with the laws of said State pertaining 
thereto. 

2. That the Legislature of the State of Nevada was and is the only body or 
department thereof endowed with the constitutional power to dispose of and 
relinquish the title of and jurisdiction of the State in and to the public property 
thereof, save and except, such power may be exercised by the people of the 
State by initiative petition therefor. 

3. That the State of Nevada never ceded exclusive or any of its jurisdiction 
nor surrendered its title to the United States over the underground waters situate 
in said naval depot. 

4. That by reason of the failure, neglect and refusal of the officers and rep 
resentatives of the United States and its government to file its proofs of appli- 
eation of said underground waters to beneficial use as required by the water 
laws of the State and the resultant cancellation of its permits to appropriate 
said waters pursuant to such laws, the use of said waters by the United States, 
and is naval department is an illegal use and contrary to the said laws of the 
State. 

5. That the court in this declaratory judgment enter such other orders as 
shall be deemed meet. 

HARVEY DICKERSON, 
Attorney General of Nevada 
W. T. MAaTHeEws, 
Special Assistant Attorney Genera! 


Senator Anprrson. Mr. Grimes, at this time we will be glad to hear 
from you. 
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STATEMENT OF J. W. GRIMES, CHIEF ENGINEER AND EXECUTIVE 
OFFICER, SOUTH DAKOTA WATER RESOURCES COMMISSION 


Mr. Grimes. My name is J. W. Grimes. I am chief engineer and 
executive officer of the South Dakota Water Resources Commiissior 
I have been in that position since last September and bring inte 
that, position 20 vears of service with the Bureau of Reclamation, the 
latter 10 years of which were in charge of field offices of the Bureau of 
Reclamation. 

Senator ANpERSON. Go right ahead. 

Mr. Grimes. It seems unnecessary, Mr. Chairman, for me to take 
the time of this committee to repeat the needs for this legislation. 
This has been done by Senator Barrett in the declaration of policy 
included in the amended S. 863 and his statements in the Congressiona| 
Record of August 2, 1955, and other statements made before this com 
mittee which are a matter of record. 

The State of South Dakota agrees with the position taken by Sen 
ator Barrett. 

I wish to amplify some of the considerations which support the pro 
visions of S. 863 as amended. 

Historically, development of our scanty western water supplies, 
whether by public or private means, has been accomplished by a 
series of partial exploitations. 

The amount of development at any particular time was and is based 
upon the need for water and the ability to finance the necessary facili 
ties to make the water available for use. Such investments deman« 
security at the time decisions to invest are made and during the follow 
ng economical life of the facilities. 

Ever since becoming a State, South Dakota has undertaken the 
responsibility of applying hydrologic analysis, allocating waters for 
use within the State boundaries, and providing continuous official 
records as security for water rights acquired under provisions of 
Dakota Territory and State law, by adjudication of rights through 
court decrees and in accordance with agreements reached by interstate 
compacts negotiated by and between the States with the consent of 
( ongress. 

Other Western States have undertaken similar responsibilities. 
Through these media the local people have participated in water re 
source developments, and the incentive to risk public and private in 
vestments in these projects has been forthcoming, in part at least, be 

cause Of the security of local knowledge and acceptance of official 
State actions regarding water use. Maintenance of this security is a 
vital consideration. 

The State of South Dakota believes that jurisdiction in these mat 
ters is vested in the States and that the best means to maintain the 
confidence of secure investments in water developments is to continue 
the application of proven precedents. 

Senator Barrerr. Would you permit me to ask a question of you at 
that point ? 

I think you are making a fine statement, Mr. Grimes. It seems to 1x 
that. your statement there tat the investments made by private indi 
viduals in the development of water resources came i it largely 


because of the security of local knowledge and acceptance of official 
State actions regarding water use. 
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Now, in addition to that, would it not be fair to say that these invest 
ments were also made relying upon the fact that the Congress had 
repeatedly stated that the State water law would govern with refer 
ence to the appropriation and use and distribution of the waters 01 
the reclamation States ¢ 

Mr. Grimes. That is true, Senator. The authority which the State 
has to administer those water laws, we have understood in the State, 
originated from the various Federal acts which separated the Jand 
from the water when patent to those public lands was acquired. 

Senator Anprerson. What areas of your State are using waters for 
surface irrigation other than the Belle Fourche ? 

Mr. Grimzs. There is a considerable development on Red Water 
Creek which is south and west. 

Senator ANpERsoN. You say considerable; how much acreage? 

Mr. Grimes. About 8,000 on Red Water. There are about 10,000 
acres on Rapid Creek and there is a recent development by the Bureau 
of Reclamation, the Angostura unit, which is 12,000 acres. Spread 
throughout the State is an increasing number of developments by 
individual farmers for the irrigation of their land, both in the western 
part of the State and especi: uly through in the eastern part of the 
State now, which is comparatively new. 

Senator Barrerr. The chairman is a former resident of your State. 
Did you know that? 

Mr. Grimes. No, I did not. 

Senator Warxins. Do you have ground-water laws in South 
Dakota ? 

Mr. Grimes. We have ground-water laws which are almost identical 
to the surface water appropriated in South Dakota. We have both 
ground- and surface-water laws. 

The State of South Dakota believes, also, that jurisdiction over the 
waters within State boundaries should be reaffirmed by Congress at 
this time and that Federal agencies be definitely instructed to accom- 
plish Federal water developments in accordance with State water 
laws. 

We must realize, too, that the continuous day-by-day and year-by- 
year administration of State water rights is a very unspectac ular, little 
understood phase of water resources development. Its importance is 
not recognized, generally, until some more spectacular phase of de- 
velopment highlights its existence. Then, too often, demands are 
made that the less spectacular yield to the more spectacular. 

This, I believe, is what has happened when occasional difficulties 
and disagr eements have arisen. Provisions of S. 863 will recognize 
that the more humdrum phases of water regulation and control are 
equally important to successful developments as are spectacular 
accomplishments. 

I have in mind in making that kind of a general statement, if I may 
refer for just a minute to the Pelton case, the dev elopment ‘of power 
as a phase of water resource development. That is a thing which is 
very definitely recognized by the general public. However, an indi- 
vidual water r ight acquired some years before, downstre: am, is a matter 
of concern to those people only and who do not receive the mae cular 
type of public recognition that. some of the big projects get 

Now, water used for power is commonly referred to as a non-con- 
sumptive-use type of development. However, in administration of 
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water laws you must remember that whether or not the quantity o1 
flow is changed appreciably, the time at which that flow occurs is also 
just as important as the quantity and for a power development, pri 
mary concern generally is to meet firm power wintertime peaks of 
load, and that is when in a hydroelectric development the wintertiny 
power is the most important power and is the limit on the firm powei 
that that particular facility can supply. 

Now, when you change the flows, it is the same as affecting thi 
quantity of flow. Consequently, that change in the characterist i 
of that stream is just as important to a lower water right own¢ 
especially for irrigation, as is a change in actual quantity of flow itselt 

Senator Watkins. Do you have in mind storage to regulate ut 
that the flow will create the firm power in wintertime when it 
needed ? 

Mr. Grimes. That is right. Nearly all of our hydroelectric devel 
opments in these days require storage, so that the installed capacity 
of that powerplant can be used most efficiently. 

Senator Warkrins. If the load on power is in the winter, you would 
want to use the water then and it would probably send it downst rear 
when it could not be used for irrigation; is that right? 

Mr. Grimes. That is correct. Power being referred to as a noncor 
sumptive use, as far as the lower people are concerned, it is questior - 
able. It is a consumptive use. 

Senator Warkrns. It certainly is a consumptive use. 

Senator Barrett. [t is a consumptive use because of evaporation 
that occurs in the dam storage, is it not ? 

Mr. Grimes. That is a factor. 

Senator Barretr. And it is a considerable factor in a good many 
cases, is it not, Mr. Grimes? 

Mr. Grimes. Yes, the evaporation rate, whenever you increase the 
surface area, of course you increase the evaporation rate. 

Senator Barrerr. It depends on the area where it is located but in 
some cases it is a considerable factor and amounts to a distinct con 
sumptive use, is that not right ? 

Mr. Grimes. That is a “consumptive use, that evaporation. It is 
lost to use in any other area 

The continuity of record and security for investment do not lend 
themselves to divided jurisdictional responsibility. Solution of 
water-right problems does not lie in superimposing or creating an 
other jurisdictional agency in addition to existing control, whether 
it be Federal or non-Federal. Legal and administrative complexi 
ties of water rights may be termed extreme now. Any provision that 
complicates them further should not be considered. 

Senator Warxrns. As a practical matter, that statement you mac 
would be far reaching. You are going to have two jurisdictions there, 
the State and Federal ? 

The Federal Government will be claiming all the water that fall- 
on land owned by the United States and that would provoke con 
troversies without end. 

Mr. Grimes. And if we take the recent example that Mr. Sham 
berger mentioned, to separate the administration of a portion of 
ground water basin under one administrative agency, and to take 
another portion and put it under another agency, just will not work 
insofar as taking care of those future water supplies. 
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Senator Warxins. You understand, of course, the contention of the 
United States is now that it is unconstitutional to permit the State 
to have control of these waters ¢ 

Mr. Grimes. I understand. 

Senator Warxins. If that is finally held by the court to be the 
case, it would indicate that a constitutional amendment should be 
adopted forthwith changing all that. 

Senator ANpreRsoNn. You mean like the State of California did? 

Senator Warkuys. I do not know just what you mean. 

Senator ANpeRsoN. They passed a constitutional amendment. 

Senator Warkrins. They passed their own. 

We already had one in most of our Western States that the water 
belongs to the people, that it belongs to the State. 

Senator ANpeRsON. Go ahead, Mr. Grimes. 

Mr. Grimes. In thinking about the practical thing, we are inter- 
ested in making sure that the waters are used on an optimum basis 

irrespective of who uses them, as long as they are used beneficially, 
and whatever control is necessary to arrange for that kind of use does 
not lend itself to a dual responsibility. 

We simply will not get the basic job done that we are after unless 
we have actually the control of it. 

In these days of accent upon cost sharing, | would like to mention 
the fact that South Dakota and the other Western States have ap- 
propriated funds over a period of many years for administration of 
water and water rights. These funds have not been expended as part 
Oo. project development costs but to cover responsibility for regulation 
and control of water supplies. 

A vital prerequisite for anyone in the water business is that the 
water has to be available before you lave a basis for the investment 
in the water use facilities to get the use of the water that you need. 

There are those who contend that administration of water is not 
uniform among the Western States; that while surface waters are 
regulated in all the States, ground water is not; that procedures diifer ; 
that priorities of use differ; that definitions are variable and many 
other items are not clear. Of course, many items are different. The 
available water supply and vital needs for water are widely different, 
Loo. 

The strength of proper administration lies in recognition of those 
differences of details within the remarkably similar framework 
intents and policies among the 17 separate Western States. 

One more consideration is the coordination of water needs and water 
developments between private and public investors, State and Federa| 
programs, big and little projects, and interrelated combinations, which 
is afforded through the administration of the State water laws. A 
worthwhile at-the-site service is performed which is not available 
otherwise. 

We find in the administrtion of State water laws that the coorditia- 
tion among the many Federal, State, and individual programs with 
regard to water developme nt that on-the-site type of coordination, one 
with the other, information service and so on, is arranged many, many 
times through the State water administration and the agency within 
the State who handles that paricular job. 

I have amplified these considerations, not because they are most 
important, but because they constitute interrelationships and tan- 
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gential offshoots which may be overlooked. I do not believe they 
should be overlooked and, consequently, offer them for what they are 
worth to you. 

Thank you very much. 

Senator Anperson. Thank you very much. 

Senator Watkins? 

Senator Warkrns. You stated that you have been with the Bureau 
of Reclamation for 20 years prior to taking this position with South 
Dakota ¢ 

Mr. Grimes. Yes, sir. 

Senator Warkr1ns. Now, in the operation of the Bureau’s work, has 
there been any handicap to the development of the program under 
the Bureau of Reclamation as provided by the laws Congress has 
adopted by reason of the fact that the States have had control of the 
water ¢ 

Mr. Grimes. Not a bit. 

During my experience with the Bureau, we worked under adminis- 
trative policy that we shall develop our water supplies, make our 
water supply studies, on the basis of compliance with State water 
laws. 

Senator Watkins. That was provided in the 1902 act? 

Mr. Grimes. That is correct. 

The Bureau of Reclamation has always done that. 

While it is snother item to take care of, we have never had any dif- 
ficulty while L was there and in the job that I was associated with in 
getting the water rights under the State law. 

Senator Warxkins. Full cooperation between the States and the 
Bureau of Reciamation in that regard ¢ 

Mr. Grimes. Very much so. 

Senator Warktns. That moved along rather smoothly without any 
conflicts to amount to anything ? 

Mr. Grimes. No serious conflicts. 

Sometimes there was a difference of opinion in regard to a particu- 
lar water-right application. ‘To get facetious, we used to crab that 
there was some red tape that we had to go through that was not of our 
making. 

Senator Wa7rkins. You did not mind if it was of your own making / 

Mr. Groves. No. We were used to our own but that made by some- 
body else was a little more difficult. 

Senator Warkins. There was no conflict about the idea that the 
State owned the water and had control of it and the Bureau was to 
cooperate with the States where they were building these projects. 

Mr. Grimes. No difficulty at all and, as you find in our State of 
South Dakota as well as, I think, all the Western States water laws 
provide for the particular needs that the Federal Government has 
for water resource development during a lengthy investigation and 
50 On. 

Each of the Western States has provision in the State water laws 
for some special procedures to meet that need of the Federal Govern- 
ment in the water resource problems. 

Senator Warkrns. As a matter of fact, they have cooperated on the 
expense of those investigations ; have they not? 

Mr. Grimes. Many times. 


75335—56——7 
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Senator Warxkins. I know in my State we have. Your work in the 
Bureau took you around to most of those Western States, did it not # 

Mr. Grimes. I was assigned to work for the Bureau in many of those 
States. I have been in South Dakota 8 years, 5 years in Montana, 3 
or 4 years in Colorado, down in Arizona ‘and California. I have not 
gotten into the northwest in those assignments, but in that area it was 
the same. 

Senator Warkrns. I understand you had some connection with the 
Bureau of Reclamation offices in the field. 

Mr. Grimes. That is right. 

Senator Warkrns. I thought that took you to all the States. 

Mr. Groes. I was projects manager for the Bureau of Reclama- 
tion, with jurisdiction for the last 8 years over the Bureau of Reclama- 
tions in South Dakota, the eastern quarter roughly of Wyoming, and 
the power marketing in Minnesota. That was the territory under 
my jurisdictional responsibility. 

Senator Warkins. As a former official, you would know about how 
well the Pureau of Reclamation, in representing the Federal Govern- 
ment, cooperated with State governments in the development of water 
resources under State law / 

Mr. Grimes. That is right, and the Bureau of Reclamation sub- 
scribed in every case that | know of. 

Senator Warktns. During that period of time, there has developed 
the customs and the way of doing Seine which has finally eventuated 
in many constructive projects 4 

Mr. Getmes. Very, very much so. 

Senator Warxrns. And the combination of cooperation of all the 
States and the Federal Government ? 

Mr. Grimes. Yes, sir. 

Senator Warxrns. And under the theory that the States own all 
the water and had control for consumptive uses ¢ 

Mr. Grimes. That is the way in which it was worked out. 

Senator Barrerr. Senator, would you permit me to ask this ques- 
tion ¢ 

Senator Wartxkrns. I am practically finished. 

Senator Barrerr. During all that time, in each of the States that 
you mentioned did you find any instance where the legitimate rights 
of the United States in this field were interfered with ‘by the States / 

Mr. Grimes. I know of no case where that was true. 

We went through the procedure in acocrdance with the State law 
to acquire the water rights which the studies indicated were avail- 
able and could be granted for the United States development. In 
most cases the State agreed with those water supplies studies and that 
amount of water was determined as being unappropriated at the time 
and was the water right which was granted to the United States on 
their request. 

Senator Barrerr. I was quite certain your answer would be in the 
affirmative; that you knew of no such case. 

Senator Brete. Mr. Chairman, I believe that Senator Watkins and 
Senator Barrett had largely developed the questions I was going to 
ask. 

I was going to ask whether, in your experience as a State engineer 
of South Dakota and prior to the Pelton case, you had difficulty in 
dealing with these Federal agencies when they applied for water 





WATER RIGHTS SETTLEMENT ACT 93 


rights. I do not know whether your experience in that office would 
sufficiently antedate the Pelton case to qualify you to testify on that 
point. 

Mr. Grimes. My tenure with the State of South Dakota would of 
course not do that, but I was in the State closely associated with that 
work for 8 years prior to that time. I do not know of any serious 
difficulties. 

‘The main stem goes through centrally through South Dakota. The 
tremendous developments on the Missouri River have not had water 
rights acquired under State law. The State has not insisted upon 
that. 

Under prior acts, prior water law acts of South Dakota, there was 
always the question as to whether or not the State had jurisdiction 
over the main stem of the Missouri since it was a navigable stream, 
so designated by the Federal Government. 

Since the passage of the act, the State administration has assumed 
that the State had jur isdiction over all uses of w ater, other than navi- 
cation and those projects built for flood control, which would be 
on that main stem; the storage which they provided for flood control 
alone. 

I notice in your revised bill that water solely for flood control i 
excluded from State administration. 

Senator Brate: Thank you, Mr. Grimes. I think that covers my 
question. 

Senator Anperson. May I ask with reference to the afternoon? 

We have a request for the Defense Department witness to come 
either today or tomorrow, and I am wondering if it would be satis- 
factory to have him this afternoon. 

Mr. Frencnu. He changed his request, sir, and wants to go on to- 
morrow. 

Colonel Nichols is here now, sir. 

Senator Anprxrson. Is there any difficulty about tomorrow morning 
now ¢ 

Colonel Nicuors. Mr. Chairman, there were certain questions pro- 
posed yesterday which the Department of Defense requests permission 
to appear tomorrow so that perhaps they can give a little fuller testi- 
mony. 

Senator Anperson. I think we had better schedule Mr. Roderick for 
10 o’clock tomorrow morning, since he wants to leave and we want to 
accommodate him. 

This afternoon we will try to arrange an afternoon session starting 
at 2 o’clock. 

Senator O’Manonry. Senator Anderson, before Mr. Bennett begins, 
I would like to ask Mr. Grimes another question. 

Mr. Grimes, have you in mind the number of applic ations, approxi- 
mately perhaps, which have been filed with the State authorities in 
South Dakota over the years for water rights in that State ? 

Mr. Grimes. Yes, within rather broad limits and under the various 
sections of our South Dakota water code. 

I would estimate, say, 50 to 100 of those kind of applications on file 
and recorded in South Dakota. 

Senator O’Manoney. During what period? 

Mr. Grimes. Oh, starting with at least as far back as 1904. 
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Senator O’Manonry. What Federal departments or agencies made 
these appresisens and received State authority to use the water ? 

Mr. Grimes. Let me see. 

There would be, of course, the Bureau of Reclamation, the Indian 
Service, the Air Force, Department of Agriculture, perhaps some 
others. 

Senator O’Manonry. You might be able to consult the records and 
later on file with the committee a statement covering the entire list. 

Mr. Grimes. I could do that. 

Senator O’Manonery. Mr. Chairman, I would like to ask that that 
be done. 


(The information referred to follows :) 


SoutH DaAkKora STATE WATER RESOURCES COMMISSION, 
Pierre, S. Dak., March 27, 1956. 
Mr. GoopRicH LINEWEAVER, 
Senate Interior and Insular Affairs Committee, 
Senate Office Building, Washington, D. C. 


Dear GoovkicH: During my testimony before the subcommittee hearings on 
Senator Barrett’s bill S. 863, March 20, Senator O’Mahoney requested that I 
furnish additional information for the record. This additional information was 
a list of water rights obtained by Federal agencies under provisions of the South 
Dakota water laws. 

[ find that I underestimated the number of such water rights in my oral presen- 
tation before the subcommittee. Such an underestimate is unimportant, perhaps, 
since the list of Federal water rights in South Dakota was requested for the 
record, 

The list is enclosed. Should additional details be desired, I will be pleased to 
furnish them. 

Sincerely, 
J. W. Grimes, Chief Engineer. 


List of water rights obtained by Federal agencies under provisions of South 
Dakota water laws 


Water right No. Priority date | Beneficial use 





DEPARTMENT OF THE INTERIOR 


ish and Wildlife Service: 
05-2 p j June 15,1929 | Irrigation. 
Aug. 10,1938 | Wildlife. 
Oct. 16, 1934 Do. 
Dec. 13, 1935 Do. 
Apr. 17, 1940 Do. 
Apr. 13, 1949 | Do. 

Bureau of Reclamation: | } 

— 1 : . : pie wtbldodtek May 8, 1904 | Irrigation. 
.-.| Aug. 3, 1904 Do, 
Dec. 1, 1939 | Do. 
sé -| Apr. 29, 1946 | Do. 

2 aababad aaa ....| Apr. 11, 1941 Do. 

is 579A a. ; Mar. 12, 1946 Do. 

S 581-2 . Apr. 25, 1952 Do. 

S 593-3 Afig. 6, 1947 Do. 

S 594-1 ‘ > _ " Mar. 29, 1949 Do. 
al Park Service: 
3 32-5 Sept. 14,1937 | Recreation. 

do ° Do. 

Nov. 4, 1939 | Do. 

Apr. 23, 1940 Do. 

May 31, 1949 | Do. 

Jan. 14, 1956 | Do. 





Ot a et et a 


$6 bee 4 


of Indian Affairs | 
S 6-2 to 14-2, inclusive cohacedan 7 Apr. 24,1936 | Irrigation. 
3 18-2___- se ‘ . nial .-| Dee. 18, 1936 | Do. 
18 19-3 : Pongo e ot Do. 
d do -| Do. 
Feb. 1, 1937 Do. 
stepdad Feb. 7, 1938 Do. 
bible ln Bn del | June 5,1937 Do. 
atin TB ES Do. 


1 Includes filings made by Biological Survey, cides of Agriculture. 


Burea 
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List of water rights obtained by Federal agencies under provisions of Sout 
Dakota water laws—Continued 


Water right No. Priority dé 


neficial use 


Bureau of Indian Affairs—Continued 


US 34-2 to 38-2 inclusive __-- Jan 5,1938 | Irrigation 
US 39-2 to 48-2 inclusive... Jan. 12,1938 Do 
US 49-2 Feb. 8, 1938 Do 
US 50-3... Feb. 7, 1938 Do 
US 51-2. May 31,1938 Do. 
US 52-2 do : Do 
US 53-2 lo Do 
US 54-2 June 17,1938 Do 
US 97-2 Dec 7, 1938 Do 
US 98-2 do cae Do 
US 511-2 Feb. 3, 1940 Do 
| US 543-2... May 28, 1940 Do 


DEPARTMENT OF AGRICULTURE 


Forest Service: 








US 4-2.... Sept. 8,1936 | Stockwater 
j US 5-2 Mar. 31, 1936 Do 
i US 15-2 May 31, 1938 Do 
j US 16-2..-- do Do. 
US 17-2.-.-.. Dec. 10, 1936 Do 
US 31-2 Mar. 22, 1937 Do 
US 99-2 to 103-2 inclusive-.-. June 14, 1989 Do. 
US 104-2... June 17,1939 Do, 
US 168-2 to 191-2 inclusive-_--- July 10,1939 Do. 
US 193-2 to 204-2 inclusive July 22,1939 Do. 
US 205-2 to 274-2 inclusive... July 21, 1939 Do 
US 378-2 Aug. 25, 1939 tecreation 
US 379-2 - do Stockwater. 
i US 380-2 Aug. 22, 1939 Do 
| US 381-2 Aug. 25, 1939 Do. 
US 382-2- - Aug. 22, 1939 Do 
' US 383-2 do Do 
i US 384-2 Aug. 25, 1939 Do. 
US 385-2 Aug. 22,1939 Do 
US 387-2 to 406-2 inclusive-_. Aug. 28, 1939 Do. 
US 407-2 to 438-2 inclusive Aug. 26, 1939 Do 
US 439-2 July 21, 1939 Do 
US 440-2 July 22, 1939 Do. 
US 441-2 ae July 25, 1939 Do 
Us 2 454-2 inclusive Oct. 16, 1939 Do. 
Us 2 Nov. 17, 1939 Do 
Us 2 to 499-2 inclusive Oct. 16, 1939 Do 
US 2 to 507-2 inclusive Oct. 27, 1939 Do. 
US 510-2 Dec. 21, 1939 Do 
US 518-2 to 523-2 inclusive May 24, 1940 Do 
US 524-1 to 533-1 inclusive May 24, 1940 Do 
US 534-2 May 25, 1940 Do 
US 535-1 to 538-1 inclusive do Do. 
US 539-2 to 542-2 inclusive do Do 
US 544-1 to 547-1 inclusive- . .do Do 
US 548-2 do Do 
US 549-2 4 do Do 
US 550-1 do Do. 
US 551-1 do Do 
US 552-2 to 578-2 inclusive Aug. 23, 1940 Do 
Dry draw No, Priority date Beneficial use 
Forest Service: 
1578-2 to 1581-2 inclusive . Aug. 11,1955 | Stockwater 
1582-2 to 1587-2 inclusive Sept. 1, 1955 Do 
1985-1 Oct 1, 1955 Do 
1986-1. ‘ do Do. 
1987-2. ...- do Do. 
1988-1 Ea? do - Do 
1989-2... ; do Do 
2724-2 to 2730-2 inclusive Jan. 27,1956 Do 
Bureau of Agricultural Economics: 
US 55-2 to 96-2 inclusive Aug. 11, 1938 Do 
Resettlement Administration | 
US 34-1 Sept. 27, 1937 Do 
US 35-1 Sept 1937 Do 
US 105-2 to 192-2 inclusive July 7, 1939 Do 
US 275-2 to 377-2 inclusive Oct. 25, 1937 Do 


DEPARTMENT OF COMMERCE 


Bureau of Fisheries: 
RO, 


52-1A : . a aa ar aia ‘ _..--..-| Sept. 6,1910 | Fish propagation. 
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Senator Barrerr. Are you through, Senator O’Mahoney / 

Senator O’Mauonry. Yes. 

Senator Barrerr. One question I wanted to ask you there. 

Did the United States Government, to your knowledge, experience 
any difficulty with reference to their applications for their rights in 
any of the cases, including the Bureau of Reclamation and all the 
other departments of Government that were involved ¢ 

Mr. Grimes. Nothing at all important, Senator. 

Senator O’Manoney. Did they ever express any doubt that it was 
the duty to apply to the State for the use of the water / 

Mr. Grimes. Not that I know of. 

Senator O’Manonry. Thank you very much. 

Senator Anperson. Go ahead, Mr. Bennett. 


STATEMENT OF ELMER BENNETT, LEGISLATIVE COUNSEL, 
DEPARTMENT OF THE INTERIOR 


Mr. Bennerr. My name is Elmer Bennett, legislative counsel for 
the Department of the Interior. 

My purpose today is not to state the official views or recommenda- 
tion of the Department; I have been asked to testify at this point with 
respect to the background to the legislation and with respect to the 
apparent purposes of the legislation. 

Senator Gotpwater. Mr. Chairman, could I interject a question ? 

Would it be perfectly proper to question you regarding that stand ? 

Senator Barrerr. Do you know whether or not Secretary McKay 
and Under Secretary Davis will be available for testimony before this 
committee / 

Mr. Bennerr. It is my understanding that one or the other will 
appear before the week is out on this legislation. We are also hopeful 
that there will be a statement of official views in the form of a report 
on this legislation. 

Senator Warxrns. I assume they will uphold the 1902 law and all 
they have done under it. 

Senator O’Manonry. Assumptions are dangerous these days. 

Senator Warkins. I do not think that is dangerous. 

Mr. Bennerr. My background statement, of course, will reflect 
some measure of interpretation of previous decisions of the courts. 
Those views necessarily must be taken as my own. 

1 would rather imagine that in some cases, although I have no inten- 
tion of expressing here any recommendations concerning the bill, 
other attorneys might differ with my interpretations from time to 
time. 

I am primarily interested in the historical background in this con- 
nection and the practical development of water law in the Western 
States. 

I felt yesterday that the statements of the various Senators, mem- 
bers of this committee, were very fine summations of the background 
and growth of western water law and I hope I do not duplicate too 
much of that. 

To begin with, I think from the constitutional standpoint one 
should keep in mind that the measure and extent of property rights 
in general is a matter of State law reserved to the States by the 10th 
amendment to the Constitution. 
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Rights to the use of water are one form of property. In the West. 
as this committee is well aware, a very substantial portion of the land 
area is owned and controlled by the Federal Government. That, of 
course, creates a question as to whether the land ownership of the 
Federal Government changes in any way the incidents of property 
which accrue to the Federal Government by virtue of its ownership 
of these vast areas in the Western States. 

That question, of course, was early reflected in the problems of the 
miners in the early agric ‘ultural deve ‘lopment of the West. Rights 
to the use of water were fundamental. 

As was pointed out so well yesterday, and again today, by previous 
witnesses, the water supply in the West is extremely inadequate when 
compared with the acreages of land that are available for development 
either for agriculture or for municipal purposes and industrial pur- 
poses. Consequently, the practice and the policy in the West has been 
to permit the free movement of water from the streams in which the 
water is found to those areas which are deemed by the people living 
on the land to be most suitable for development. 

The traditional common law rule of water rights is known as a 
riparian doctrine in which the right to the use of water is part and 
parcel of the ownership of the land. There have been distinct limita 
tions on the use of water under the riparian doctrine, which is com- 
mon in the eastern States, and which, in modified form, applies to 
some of the 17 Western States which would be affected by this bill. 

All of those 17 Western States, however, do have the doctrine of 
appropriation, In those States having traditional common law rules 
concerning riparian rights, or a modified form thereof, the doctrine 
of appropriation has been superimposed on the common-law system 
of riparian right. 

The essence of a water right, of course, and the value of a water 
right, depends on the right of the owner to require the delivery of 
water by those who lie above him on the stream in quantities neces- 
sary for his use. Likewise, the value of his right depends very 
greatly on the right that he has to deplete the flow of the stream 
at his proposed place of use so as to thereby diminish the flow that 
would be eiiiehie to those owners below. 

We are talking here, in other words, of rights which may be exer- 
cised, as against other persons outside of the specific land boundaries 
of the claimant to the water rights. This is not strictly a question 
of what we may do with the w: ater which happens to be on his land 
of the land over which he has control, but the right he has to demand 
those above him to leave that water in quality and quantity—the qual- 
ity question being rather open to discussion—so as to be available to 
him at the place and at the time that he wishes to put into beneficial 
use. 

When you consider the fact that the riparian doctrine restricts the 
use of water to the watershed of the stream, in the first place, and 
secondly, restricts the quantities of water which can be consumed or 
beneficially used in a consumptive manner, it becomes very apparent 
that the riparian system would not work in the Western States, where 
irrigation is the very lifeblood of their agricultural economy and the 
necessity exists to take that water as far as several hundred miles 
from the point of diversion. 
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By virtue of that, then, you have local laws, customs, and regula- 
tions developed after the gold rush in California and the early de- 
velopment of other Western States which put the basis of the right 
to the use of water on two fundamental principles: 

One, the use must be a beneficial use; and 

Two, the principle of “first in time is first in right” was the funda- 
mental basis of a secure water right in the Western States, and it 
remains that way even today. 

‘The early miners and other users of water in the West for the most 
part were, in a strict sense of the word, squatters on the public domain. 
‘There were no Federal laws providing for the disposition of the land, 
or water rights for that matter, which would give them a firm basis 
for living in those States and developing those States on a sound 
basis. 

Congress recognized that and you had the enactment of 1886, to 
which Senator Barrett yesterday referred. That act purported to 
confirm those rights to the use of water which had become accrued 
under local laws, customs, and regulations prior to that date (14 
Stat. 251). 

In 1870, Congress attempted to strengthen the provisions of the 
1866 statute by providing that all patents of public land that were 
granted thereafter would be subject to vested water rights acquired 
under State law either before or after the date of the act (16 Stat. 
217). 

There was some question of interpretation involved there as to 
the extent and degree of the prospective application of that statute. 
I do not intend to attempt to interpret it at this point. 

The next step in the history of the water law of the West from a 
Federal standpoint was the Desert Land Act. That act permitted 
entry for reclamation purposes of desert land in what are now 13 
States of the Union. 

The 1877 Desert Land Act (19 Stat. 377) permitted an entry sub- 
ject to bona fide appropriation of waters for the purpose of irrigating 
the land entered. The act also provided that all surplus waters, over 
and above appropriations made for desert-land entries, of nonnavi- 
gable streams and lakes would be available for appropriation by the 
public. 

That act has been the subject of a number of Supreme Court inter- 
pretations and the most recent of which was the Pelton case which has 
been mentioned on several occasions by previous witnesses. (Federal 
Power Commission v. Oregon, 349 U. S. 435.) 

From the point of view of seeing the Federal function in relation 
to water-resource development since that date, perhaps the next step 
would be to point out that in at least 10 instances, since the Desert Land 
Act, Congress in one form or another has recognized State water law. 
The extent and degree of recognition has varied widely. 

Senator Barrerr. Do you mind interruptions? 

Mr. Bewnerr. No; that is fine. 

Senator Barrett. There is one thing I think we ought to bring out 
before you get to the action taken by the Congress. It seems to me 
that inasmuch as we only had 3 States at the time of the enactment of 
the Desert Land Act of 1877 and we had 8 Territories, that the fact 
that those Territories, when they came into the Union by virtue of 
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their enabling acts and by virtue of their constitutions, which were 
approved here by the Congress, also reaffirms the principle that was 

enunciated in those three acts that you mention, 1866, 1870, and 1877, 

and particularly in my own State where the constitution itself states 
at the waters of the State shall belong to the State. 

i think in nearly every case the same principle in maybe a little 
ifferent wording was set forth in their enabling acts and theu 
onstitutions. 

Is that not right? 

Mr. BEN NETT. The practice in the States h is Val ied consid rabh 
Some States, by constitutional provisions, have declared the waters 

elonging to either the State or the people. In other States. similar 
tion has been taken by statute. 

in some States the local legislature has not declared any particular 
policy in that regard; but by court interpretation, the same result has 
been reached. 

“Senator Barrer. That is true, but all of the eight Territories that 
sisted at the time of the 1877 act were in precisely the same condi 
tion, and if the Congress in any of the cases ratified a constitutional 
imendment, as was done in the State of Wyoming and the State of 
Colorado, as I remember, at least, and I think in Washington, although 
| may be mistaken about that; certainly that would confirm the same 
rights in the other eight Territories that were under precisely the 

same situation as Wyoming and Colorado; is that right ¢ 

Mr. Bennert. As I recall, I believe that that question has been 
raised in previous litigation in various briefs filed by the Department 
of Justice. So far as I know, the Supreme Court has always at- 
tempted, even in the California Oregon Power Co. case, to avoid a flat 
ruling on that question. The Court has resorted to interpretation of 
Federal statutes in order to avoid the question. ae 
Power Co. vy. Beaver Portland Cement Co.. 295 U. 1 42.) 

I would not want to express an opinion under diate circumstances. 
Senator Barrett. I am not asking you to do that, but I was just 

bringing it up to show other evidence that the Congress itself now, 
just speaking from the congressional standpoint, that Congress itself 
reiterated its position that it enunciated in those acts of 1877 
particularly. 

Mr. Bennett. I know, Senator, that considerable stress in the House 
hearings on similar bills to the one pending before this committee was 
put on ‘the fact that C ongress, in the Submerged Lands Act of several 
years ago, included a phr ase which was to the effect that the appro- 
priation of waters for beneficial use, as I recall it, shall continue to 
be in accordance with State law (67 Stat. 31). 

I am paraphrasing that, but, as I recall it, that was the nature of 
the language in the submerged-lands bill. That language was inter 
preted ‘by several members of the House committee as “having been 
intended to be the declaration of Congress that the waters were avail- 
able under State jurisdiction for appropriation with or without con- 
gressional approval of it and that it was a congressional recognition 
of that principle. 

That is subject to argument. I know there are other possible inter- 
pretations and I am not endeavoring to interpret at this time. 

Senator Anperson. I think we had ample discussion as to why this 
particular clause was put in, what we now call the Submerged Lands 


\ 
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Act, the Tidelands Act while we were working on it. I think we were 
only trying to make sure that we did not reach over into some field 
other than the one that was supposed to be covered. 

You went rather rapidly by this Pelton case and I assume you will 
come back to it ? 

Mr. Bennett. Yes, sir. 

Senator Anperson. I was trying to get into the record something 
that was written by one of the schol: ly lawyers on this committee 
when he said that the Oregon case appears to have been concerned only 
with the rights of the Federal Power Commission, acting under the 
Federal Power Act, to issue a license for the use of water for produc- 
tion of power. 

This is very different there than the use of water for domestic and 
irrigration uses. Nothing in the Oregon case can be cited as any au- 
thority for any agency of the Government to take water for con- 
sumptive uses without ‘complying with the States concerned. 

I find a good deal in this act in which they say over and over again 
that they are not trying to take water; that the use of water does not 
conflict with the vested rights of others. 

Mr. Bennett. I think ‘later on, when I discuss that case, we will 
see that the precise facts of the case did not involve interference with 
vested rights, either under Federal or State law. 

Senator Anperson. I wanted you to be sure and bring that out. 

Mr. Bennerr. I think the question really lies in the implication 
from the middle portion of the opinion dealing with the interpretation 
of the Desert Land Act. I presume the Court was interpreting the 
Desert Land Act for all purposes, whether it is consumptive use of 
water or otherwise, and that is where the questions have arisen. 

There are those who say, “Well, we do not think the Court meant 
this,” or “We do not think they meant that,” but, of course, questions 
of that type usually mean 30 years of litigation before you know all 
the answers. I think that is a rather brief statement now, and later I 
shall try to portray what the case itself did, and then also what the 
most serious question probably is. 

I am not going to attempt to get into all the questions which the 
interpretation of the Desert Land Act in the Pelton Dam opinion 
migh involve. 

After those three acts, we had the dey velopment of the Federal 
activities on the public lands. Prior to 1877, there was fundamentally 
a wide-open public domain with the Federal Government conducting 
no activities of any substantial nature, except possibly activities of 
the Army in trying to protect the early settlers from the Indians. 

That is about all that can be said at that point. But times and 
philosophies necessarily change as new developments come along. 

Take, for example, the Reclamation Act of 1902 (32 Stat. 388). 
President Theodore Roosevelt, when he sent his message to Congress 
proposing the initiation of the program, stated that by that time most 
of the relatively uncomplicated w ater div ersions had been initiated in 
the Western States, and that it would require a great deal of compli- 
cated engineering and financial resources to put the available land 
ond water resources together to further develop those Western States. 

That was, perhaps, the first big step in Federal activity in this water- 
resource field. In the Reclamation Act of 1902 we have probably what 
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is the most specific injunction to Federal officials of any outstanding 
law regarding compliance with State law. 

I might say at this point, Mr. Chairman, that it seemed to me that 
it might be very well to have the pertinent provisions of the 13 various 
statutes dealing with this field that Senator Barrett referred to yes 
terday in the record at some point or another. We would be very 
happy to have those put together so that you could print them readily. 

Senator Anprerson. From the standpoint, of volume, how long 
would that be ? 

Mr. Bennetr. Most of them are very short sections. 

Senator ANDERSON. They have already been submitted ? 

Mr. Bennetr. Yes. 

Senator Warkrns. And when you submit them, I suggest that you 
have extra copies so each member of the committee can have them. 

Mr. Bennett. I believe we can do that. 

Senator Anperson. You do not need to do that for every member. 

Senator Warkrins. Some of the members would want to read them. 

I note, Mr. Chairman, that even though you are not a lawyer, you 
have acquired a lot of information. 

Senator Anprerson. You pick that up from this group by associ 
ation, 

Senator Warxins. I intended to ask you 1 day when you were 
admitted to the bar after hearing you ask questions of a witness. 

Mr. Bennerr. The question of conflict between Federal activities 
and State laws relating to water is hardly a new one, as I think every 
member of this committee knows. I believe it comes up at least once 
a year in one form or another, at times a serious form and at other 
times it is a zealous desire to put in a saving clause, as in Public Law 
167, 83d Congress, which would insure that the status quo of water 
rights in the West vested under State law would be preserved, as 
against some specific Federal activity contemplated under whatever 
bill might be under study. 

The source of conflict from a legal point of view is twofold. 

As I mentioned before, you have the question of the ownership of 
the public lands in the West and whatever rights to the use of water 
might be incident to the ownership of those lands. 

The second question is the one of constitutional jurisdiction under 
the various powers enumerated in article I of the Constitution. 

For example, consider the commerce clause. I would like to deal 
with that and its bearing on the West rather briefly, because con 
gressional policy since the Flood Control Act of 1944, after the great 
interest shown in the subject by Senator O’Mahoney at that time, 
seems well establshed (58 Stat. 887). 

As you know, the courts have held in the Chandler-Dunbar case, 
and in the recent Twin City Power case, that when Congress exercises 
its powers over navigation, there is what the courts refer to as a navi- 
gation servitude, which, in effect, means that whatever private owner- 
ship there may be of rights to the use of navigable waters, they never- 
theless are subject to the right of the public in general to use the 
stream for navigation. (U.S. v. Chandler-Dunbar Co., 229 U.S. aS 
U.S. v. Twin City Power Co. (decided January 23, 1956), 350 U.S. 
222.) 

On that basis, then, the Federal Government has the apparent 
plenary power to regulate the construction of any dam or structures 
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which would interfere or affect the use of a navigable stream for navi- 
gation purposes. ‘That also has been construed, apparently, in such 
cases as United States versus Rio Grande Irrigation Co. as extending 
beyond the navigable reaches of a stream to include nonnavigable 
reaches where the structure would have an effect on navigation in the 
nevigable reaches of the stream. (UV. S. v. Rio Grande Irrigation 
Co., 174 U.S. 690.) ' 

In the West, of course, consumptive uses are of primary importance 
so far as public policy is concerned, 

I believe that the representative of the Justice Department, when 
he appeared before the House committee, indicated that he, too, rec- 
ognized that consumptive ises, from a public policy point of view, at 
least, are of first importance. 

In view of the shortage of water in the Western States and the fact 
that many streams are overappropriated, that appears very obvious. 
Congress recognized that in an amendment to the 1944 Flood Control 
\ct, which carries Senator O’Mahoney’s name and that of Senator 
Millikin (section 1 (b), act of December 22, 1944 (58 Stat. 887).) 

Senator Anprerson. The Senator from Colorado. 

Mr. Bennetr. That is correct. 

That provision states that, in the operation and maintenance of 
Federal navigation and flood control projects, the use of water arising 
west of the 98th meridian for navigation shall not interfere with the 
use of that water for certain beneficial consumptive uses in the West- 
ern States. 

That provision in the 1944 Flood Control Act has been by reference 
reenacted by every rivers and harbors act and every flood control act 
passed by the Congress since 1944. 

In other words, the navigation functions of the Federal Government 
have been subject to a priority of consumptive uses in the 17 Western 
States, so far as new projects are concerned, ever since 1944. 

Senator O’Manoney. May I interrupt you, Mr. Bennett? 

Mr. Bennetr. Yes. 

Senator O’Manonry. Mr. Nelson has just handed me Public Law 
534 of the 78th Congress, which is the Flood Control Act of 1944 to 
which you refer. 

Mr. Bennett. Section 1 (b). 

Senator O’Manoney. The amendment to which you refer and 
which has been known as the O’Mahoney-Millikin amendment, reads 
as follows: 

The use for navigation in connection with the operation and maintenance of 
such works herein authorized for construction of waters arising in States lying 
wholly or in part west of the 98th meridian shall be only such use as does not 
conflict with any beneficial consumptive use present and future in States lying 
wholly or partly west of the 98th meridian of such waters for domestic, munic- 
ipal, stock water, irrigation, mining, or industrial purposes. 

What we were seeking to do was to maintain the priority of these 
last-named uses over the navigation use, the point being that the use 
of the water or the streams for navigation was a servitude only, which 
did not displace the prior law. 

Mr. Bennetr. That provision, of course, does, as Senator 
O'Mahoney pointed out, establish a priority of uses over navigation. 
The Chandler Dunbar case and the recent Twin City Power case 
(cited above) both dealt with the obligation of the Federal Govern- 
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ment, where it engages in a flood control or navigation project, to pay 
for power-site values which are recognized under State law. 

In both cases, the holding was that, unless Congress says otherwise, 
there is no obligation on the part of the Federal Government, in the 
exercise of its control over navigable waters, to pay for water rights 
and power-site values which might be recognized under State law. 

In the case of licensees from the Federal Government, under the 
Federal Power Act, the Supreme Court has held that Congress, in 
section 27 of that act, has given Federal recognition to those rights 
to the use of water under State law, and where they have been vested 
under State law, they must be paid for. (Federal Power Commission 
v. Viagara-Mohawk ‘Power C Or. 347 U.S. 239.) 

Congress then has its choice, 1f we are to read the Niagara-Mohawk 
case as I have indicated, whether it will or it will not recognize vested 
water rights under State law for the purpose of compensation where 
the Federal Government acts within the confines of the navigation 
power under the commerce clause. 

I wanted to bring that in sharp focus because there is no doubt, 
by virtue of the Niagara-Mohawk case, and you will find this princi- 
ple indicated in the Federal Power Commission report which has been 
submitted to this committee, that Congress may establish a rule of 
just compensation for rights which might not be compensable in the 
absence of Federal recognition. 

As I understand it, it is that principle which underlies section 5 
of the proposed substitute for S. 863. The purpose seems to be that, 
where rights have been initiated and vested under State law, and the 
Federal Government wishes to interfere with those rights, then the 
owners of those rights should be compensated. 

Senator Barrerr. Mr. Chairman, I would like to button that up 
if ; might here. 

\s I understand your statement now with reference to these Su- 
pre me Court cases, particul: arly the Twin City case arising down in 
Georgia, and later on the Niagara-Mohawk case, the assumption is 
that where the rights are vested on a navigable stream in a licensee 
that because of section 27 of the Federal Power Act, the United States 
must respect those rights and it can acquire the property, of course, 
under the theory of navigation servitude, but that nevertheless they 
must compensate the licensee for the loss of his property right. 

In effect, that confirms State law; is that right? 

Mr. Bennerr. The section definitely confirms State law insofar as 
requiring just compensation for rights which have vested under State 
law prior to the exercise of Federal authority. 

Perhaps I should put it this way: 

The Federal Power Act, in effect, is an exercise of Federal juris- 
diction through the commerce clause, on the one hand, and through 
the property clause, on the other, because it permits the Federal] Power 
Commission to license individuals and companies to develop water 
power on Federal lands, and on navigable streams irrespective of the 
ownership of the abutting land. 

Senator Barrerr. That the State law thereafter enacted governing 
those property rights must be respected by the Federal Government ? 

Mr. Bennetr. To the extent that there are rights vested under 
State law in anyone who might be interfered with by the licensee ; that 
is correct. 
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Now, the Pelton case itself deals with the question whether the 
licensee must comply with State law so far as unappropriated waters 
are concerned, 

Senator Barrerr. Is it not fair to conclude then that under the 
commerce clause and the property clause of the Constitution, even 
with reference to these navigable streams that you mentioned, that 
the United States is able to adequately protect itself? 

No. 1, it has under the navigation servitude the right to go in and 
take it over if there is no intervening license granted under the power 
act. 

But, No. 2, even if that is the case, they can still, under condemnation, 
go in and get the property. 

So there is no question about coordinating Federal and State law 
under the Constitution in those States, 

Mr. Bennett. I would rephrase it, Senator, but your basic point, 
I believe, is correct. 

The idea is that whatever you enact in this bill or any similar bill, 
Congress cannot delegate its constitutional powers away so as to 
deprive the United States of the benefit of the exercise of those 
constitutional powers. 

In other words, Congress may authorize the taking of property 
where it is necessary and proper in order to carry out laws constituting 
an exercise of constitutional powers and after Congress directs or 
authorizes the taking of that property, it would be immaterial whether 
State law said that you could or could not take it. 

In other words, Congress cannot interfere with the basic constitu- 
tional right of the Federal Government to exercise its constitutional 
yowers, even when that means that private property must be taken. 

The rule there, of course, is that under the fifth amendment, there 
must be just compensation for vested rights. 

Now, the exercise of the commerce ¢ lause, as I indicated previously, 
is not subject to the just- compe nsation rule in all cases. 

Senator Barrerr. Indeed, it is not. 

Mr. Bennett. Therefore, it is up to Congress to determine whether 
those rights in those cases which have been held not subject to the 
constitutional requirement of just compensation, shall be paid for 
Congress can lay down the rule in those cases. 

Senator Barrerr. There is not any question about this statement 
that under the property clause, the Congress of the United States 
has plenary power to dispose of the property of the United States 
and, in the case that we are discussing here today, Congress has acted 
and said, “This is the way we want it handled,” and that is precisely 
what we propose to do in this bill. 

That is not a delegation of the authority of the Congress; that is 
merely a statement by the Congress of what their wishes are with 
reference to the property of the United States. Is that not right? 

Mr. Bennerr. That is clearly the constitutional power which this 
bill is predicated on. 

As you know, the Department of Justice has filed a report indicating 
doubt as to whether the Congress can require compliance with State 
laws, either by the Federal Government or anyone else, where that 
requirement would conflict with basic property claims of the Federal 
Government, apparently on the ground that such a requirement is 
a delegation of constitutional power to the States. 





WATER RIGHTS SETTLEMENT ACT 105 


Senator Barrerr. I think you might have been here yesterday 
when I said that certainly the Congress has the power and the au 
thority to repeal the acts of 1856, 187 0, and 1877 if it so desired, but 
Congress alone, under the Constitution, has that authority and that 
power and if we want to do that we certainly ought to do it right 
across the table in an open, aboveboard manner. 

But, in the absence of any action by the Congress, it seems to me that 
clearly for the last 90 years the Supreme Court has affirmed the action 
taken by the Congress, certainly under the Reclamation Act and, as 
you are stating here now, under the commerce clause, and there are 
many, many other cases that might be cited also in respect thereto. 

So it does seem to me that the point the witness is bringing out is 
extremely important if we are going to get right at the basis of this 
controversy, if there is any controversy. 

Senator O’Manoney. I think that last. st: itement, Senator, is a 
pretty good one, “If there is any controversy,” the point being that 
Congress has complete constitutional power to dispose of the property 
of the United States in the constitutional w ay of passing legislation. 

Congress must recognize, and has recognized, that rights in water 
and in the use of water are property rights. Congress has recognized 
and has so enacted that certain Western States have the right to dis- 
pose of and handle water rights and adjudicate them. 

Our position, ‘think, is that it would be an unconstitutional exercise 
of Federal executive power to seek by executive act to take away any 
of these vested interests, whether they are vested interests acquired by 

individuals under valid law or whether they are interests lying in 
the State through the enactment of constitutional law. 

In other words, neither the Department of Justice nor the Depart- 
ment of Defense nor any other Federal Department can, by the exer- 
‘ise of ipse dixit, set aside these basic rights. 

Senator Barretrr. Certainly the Senator is entirely correct, and just 
to cite, it has occurred to me since I have studied this matter that 
the people of this country are extremely fortunate that purely by acci- 
lent and not by design at all was the prine iple enunciated way back 
n the middle of the last century before California was admitted in 
the Union, later affirmed by the State courts, first by the Territorial 
courts and then by the Congress of the United States, giving these 
rights to transport water long distances and apply it to the land 
contravention to the common-law doctrine. And if that had not been 
done, we would never have had a West today. 

It would have been impossible to have built these great communities 
over the West if we had not established that kind of law contrary to 
the riparian doctrine of the common law. 

Senator Atiorr. Mr. Chairman, I would like tomorrow to file a 
statement of my own position on this matter which I have supported 
with Senator Barrett, and I am sorry that I cannot be here this after- 
noon because I have another committee meeting, but I want to follow 
this because I have a great interest in it. 

I am convinced of the justness and rightness of this bill. 

Senator Bratz (presiding). We certainly welcome a statement from 
you, Senator. 

I think this might be a Bec opportune time to recess until 2 o’clock. 

(Whereupon, at 12:25 p. m., the subcommittee recessed, to recon- 
vene at 2 p. m., of the same day.) 
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Senator AnperRson. The subcommittee will be in order. 
We will continue with the statement of Mr. Bennett. 


STATEMENT OF ELMER BENNETT, LEGISLATIVE COUNSEL, DEPART- 
MENT OF THE INTERIOR—Continued 


Senator Anperson. Mr. Bennett, feel perfectly free in connection 
with your testimony to support it with such citations or comments 
as you may wish to make even though they have to be edited at a 
later time. 

Mr. Bennett. Thank you, Mr. Chairman. 

It has been suggested that some comment at this stage might be 
well in regard to the case of U. S. v. Gerlach Live Stock Co., 339 U.S. 
725, and the case of /ckes v. Fox, 300 U.S. 82. I am somewhat re- 
luctant to interpret those cases beyond a certain point because in my 
judgment both of them point directly at the issue of constitutionality 
of the type of legislation which this committee has before it at the 
present time. Also, very material to this question is the case of Butt. 
City Water Co.v. Baker (196 U.S. 119). 

In the Gerlach case the issue fundamentally was whether the United 
States should pay for certain so-called flood rights to the use of water 
under California riparian law in the course of its construction and 
operation of the Central Valley project. The project was con- 
structed under the reclamation laws, including section 8 of the Rec- 
lamation Act of 1902. The authorizations appeared to lend some 
weight to the contention that the Federal Government was also acting 
under its navigation powers inasmuch as navigation was one of the 
purposes of the project. 

The Department of Justice contended that since navigation was 
one of the purposes of the project, Congress did not intend that any 
compensation would be given for these flood rights under California 
State law. 

The Supreme Court rejected that contention in the Gerlach case 
and pointed to section 8 of the 1902 Reclamation Act as being the 
expression of the will of Congress that the reclamation project was 
to be constructed in accordance with the State law and that there was 
therefore a mandate to the Federal agency to pay for those rights 
which were recognized under the State law. 

The case of Ickes versus Fox was entirely different in its nature. 
That case dealt with the contention of irrigation water users in the 
State of Washington that in his operation of the reclamation project 
the Secretary of the Interior was interfering with vested water rights 
which had been acquired and perfected under State law. There were 
many other issues also involved, such as the nature and extent of the 
contract relationship between the water users and the United States. 
Nevertheless, the Court held that the United States was not an indis- 
pensable party and therefore it was not necessary that the United 
States be joined as a party. There was no waiver of sovereign im- 
munity, so of course if the United States had succeeded in its con- 
tention that it was an indispensable party, the case would have been 
dismissed. The Court based its ruling on the proposition that under 
section 8 of the Reclamation Act of 1902, the reclamation program 
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was to be operated and maintained in accordance with the water laws 
of the reclamation States and that under the laws of the State of 
Washington the water rights of these water users who were being 
serviced through these reclamation projects were property rights 
which they owned. Therefore, by virtue of the mandate of Congress, 
they had ‘acquired a property right which the Secretary of the In 
terior, as custodian of the structures, was not permitted to abrogate 
in any way. Hence, the Court said, the action could be maintained 
against the Secretary of the Interior without having the United States 
as a party to the action, and the water users were entitled to have 
the Secretary of the Interior, under the reclamation laws, conduct 
himself in such fashion as not to abrogate their rights under State 
law. 

Senator Barrerr. As I remember that case, the Secretary made 
some contention there about his complete authority over not only the 
facilities, the structures themselves, but the water also. The Court 
said no, you do have control over the dam and all of the physical prop- 
erties, but the water rights are established under State law. So they 
reafiirmed in substance the old principle that we have been talking 
about here since 1877. Is that not right? 

Mr. Bennerr. That would be my interpretation. As a matter of 
fact, the Court specifically pointed to section 8 of the Reclamation 
Act of 1902 and-said that by virtue of that section the Congress had 
made the water laws of the State of Washington applicable, and that 
under the water laws of the State of W ashington these water users 
acquired a property right to the use of the water which the Secretary 
of the Interior was not authorized to abrogate. 

Senator Barrerr. In how many cases has the Supreme Court up- 
held section 8 of the Reclamation Act, would you say 

I know there is a good number of them. 

Mr. Bennett. I think the two most material decisions are Ickes 
versus Fox and the Gerlach case. There are some lower court deci- 
sions. It is somewhat inaccurate to say that those decisions squarely 
held section 8 of the 1902 act to be constitutional. But the result 
would have been different if it were unconstitutional. 

Senator Barrerr. I know. 

Mr. Bennetr. However, if section 8 were unconstitutional, then 
the decision of the Court would have to be contrary to the decision 
that it rendered. 

Senator Barrerr. The Wyoming case was one of course where they 
could have said no, the United States controls this water, and it is not 
up to the State if they wanted to assert themselves. I think perhaps 
you can say that the Supreme Court in its decisions in some cases 
negated the proposition that the States did not have any rights, any- 
way. They upheld the States to that extent anyway. I am sure that 
those two cases are sufficient. They have not been overruled. No 
court has attempted to question the v: alidity of those two decisions, 
have they ¢ 

Mr. Bennerr. Not to my knowledge. 

Senator Barrerr. There is one other thing that I think would be 
very interesting, Mr. Chairman, if Mr. Bennett would discuss it im 
connection with this matter. We were talking this morning about 
the property clause and the commerce clause of the Constitution. 
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Some contention was made over on the House side by a representative 
from the Justice Department with reference to the Maritime law and 
the Admiralty decision there. I have forgotten the names of the 
cases. We had the same point up here a year or so ago when we had 
this submerged matter up. You will recollect that at that time we 
tried to write some legislation with reference to giving some of the 
court in Texas jurisdiction. 

Senator ANDERSON. You mean the continental shelf legislation ? 

Senator Barrerr. Yes. We could not get around that Admiralty 
clause of the Constitution. I believe that was the Knickerbocker Ice 
Company v. Stewart, wasn’t it? Also, if you could discuss very 
briefly the effect of some of the decisions with reference to interstate 
commerce. I believe there was a case in Ohio which came up on the 
interstate shipment of prison-made goods in contravention of the law 
of the State of Ohio, in which the court said that the State could prose- 
cute in that case. 

Furthermore, I believe there have been some liquor cases where they 
have State laws which prohibit shipment of liquor in interstate com- 
merce. If you would be kind enough to give us a résumé of those 
decisions and the effect that they have by analogy to this particular 
one here, that would be helpful. 

Mr. Bennerrt. I am most reluctant to do that because of the position 
taken by the Justice Department report. 

Senator Barrett. I don’t want to embarrass you if you do not feel 
like it, but it would be helpful to the committee. 

Mr. Brennetr. I suggest that the committee read four cases. I 
think they are all very material. I will give the names of the cases. 
Then the committce may wr h its own conclusion. One of them is 
Whitfield v. Ohio (297 U.S. 43). The second one is Jn re Rahrer (140 


U.S. 545). The third one is Clark sNening Compiey v. Western 


Maryland Railroad Company (242 U.S. 311). The fourth one is 
Kentucky Whip and Collar Co. v. [inois Central Railroad Co. (299 
U. S. 334). 

Senator Anprerson. Kentucky Whip and Collar Co. is not exactly a 
recent case, I take it. 

Mr. Bennett. No; it isn’t. Those cases all had to do with con- 
gressional statutes which in one form or another rendered State laws 
applicable to subject matter which, in the absence of congressional 
action, would have been within the exclusive jurisdiction of the Fed- 
eral Government. 

In other words, in the absence of congressional action, the State laws 
could not have been made applicable to the subject matter. 

Senator Barrerr. The same principle would apply to this particu- 
lar piece of legislation we have here. 

Mr. Bennett. I will leave that to the committee’s judgment. 

Of course I think there are two cases dealing with maritime jurisdic- 
tion which reach a contrary conclusion. One of them is the case you 
mungr ont Senator Barrett. Anickerbocker Ice Company v. Stewart 

253 U. S. 149). What happened in the Knickerbocker case is that 
the Federal Government attempted to save to maritime employees 
their rights and privileges under State workmen’s compensation laws. 
The Supreme Court struck that down on the basis that this was a field 
of jurisdiction which not only was exclusive jurisdiction, so far as the 





WATER RIGHTS SETTLEMENT ACT 109 


I‘ederal Government was concerned, but it was an area in which the 
Federal Government had a constitutional obligation to provide uni- 
formity of legislation through the entire 48 States. 

The other case dealing with the subject of maritime rights also 
dealt with a more limited attempt by the Congress to render State 
workmen's compensation laws applicable to maritime employees. That 
case was Washington v. Dawson & Company (264 U.S. 219). 

The latter decision was rendered in 1924, The decision in the 
Xnickerbocker case was 1920. You had here the quite common situa- 
tion of an earlier statute having been held unconstitutional. Then 
Congress endeavors by limiting the scope and extent of the original 
statute to satisfy constitutional prohibitions. 

Senator Barrett. Both refer to the admiralty clause of the Consti- 
tution. 

Mr. Bennerr. That is right. I was coming to that. The Court 
in its 5-to-4 decision in the Knickerbocker case pointed with some em- 
phasis to the exclusive admiralty jurisdiction of the Federal courts 
under Article 3 of the Constitution. I think that perhaps is material 
to the purpose of the committee also. 

I would like to go back again to the question of the ownership of 
tie public lands by the Federal Government in the Western States as 
\ legal problem in relation to rights to the use of water. 

As this hearing has emphasized, the extensive ownership of public 
lands in the Western States is of such a character that if the water 
rights were kept as part and parcel of the ownership of land, there 
would be little or nothing available in terms of water rights for non- 
ederal owners. You will recall that I stressed the importance of 
egal rights to the use of water not only in terms of how you use it on 
the land or where you intend to put it to use, but also your right to 
require others to allow that water to come to your point of diversion. 
If all water rights remained appurtenant to or as part and parcel of, 
the ownership of public lands, then manifestly the non-Federal owner 
would be in very poor position so far as a secure right to require the 

elivery of the water to his point of diversion is concerned. That is 
the fundamental problem that the Desert Land Act of 1877, the act 
of 1866 and the act of 1870 were dealing with. 

The Desert Land Act itself refers to surplus water of lakes, rivers, 
nd other sources of water supply upon the public lands and not naviga- 
ble. As you can see, the Desert Land Act does not purport to deal 
with the question of the exercise of constitutional jurisdiction over 
navigation under the commerce clause. It was limited in its scope 
to nonnavigable waters and those rights to the use of water which 
otherwise would be appurtenant to the ownership of the public lands. 

In the Desert Land Act, according to the Supreme Court in the 
California Oregon Power Co. case, cited above, Congress effective- 
ly severed rights to the use of water from the ownership of the public 
lands and reserved the waters for appropriation. 

The situation thereafter was that no patents to public lands in the 
West carried with them the right to the use of water. That had to 
be acquired in some other way. In the California Oregon Power 
Co, case—— 

Senator O’Manoney. The Desert Land Act? 

Mr. Bennett. So the Supreme Court said in the California Oregon 
Power Co. case. 
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Senator O’Manoney. [am talking about the principle. You speak 
of severance. 

Mr. Bennerr. That was the language of the Supreme Court in the 
California Oregon Power Co. case. 

Senator O’Manoney. Restate it, will you? 

Mr. Bennerr. The Supreme Court in the California Oregon Pow- 
er Co. case stated that the effect of the Desert Land Act was to sever 
rights to the use of water from the Federal ownership of the public 
lands, and that therefore when a patent was issued to the public lands, 
rights to the use of water would have to be acquired otherwise than 
through the ownership of the land, namely, in accordance with State 
law. The Supreme Court so held in the California Oregon Power 
Co. case. 

Senator O’Manonry. What was the date of the Desert Land Act? 

Mr. Bennett. 1877. 

Senator Barrerr. I think I have that citation here. I believe they 
went a little further than that, didn’t they? They said certainly after 
the enactment of the act, if not before, the States had control. 

Mr. Bennett. The language you have in mind, Senator, is this, and 
it is very persuasive language. Quoting from 295 U.S. at 162 and 
163: 

As the owner of the public domain, the Government possessed the power to 
dispose of land and water thereon together or to dispose of them separately. 
The fair construction of the provision now under review is that Congress intended 
to establish the rule that for the future the land should be patented separately, 
and all nonnavigable waters thereon should be reserved for the use of the public 
under the laws of the States and Territories named. The words that the “water 
of all sources of water supply upon the public lands and not navigable shall 
remain and be held free for the appropriation and the use of the public,” are 


not susceptible of any other construction. The only exception made is that in 
favor of existing rights, and the only rule spoken of is that of appropriation. 


Then later on in the opinion the Court says: 


What we hold is that following the act of 1877, if not before, all nonnavigable 
waters then a part of the public domain became public sui juris, subject to 
the plenary control of designated States.” 

Senator O’Manonry. What significance do you give to the word 
“public,” public domain and reserved for the public? 

Mr. Benner. The Supreme Court, of course, in the Pelton case 
(349 U.S. 435) was dealing with that very question. When they said 
“reserved for the use of the public” the Court in the California Oregon 
Power Company case (295 U. S. 142) certainly held that that water 
was available for appropriation by anyone who complies with State 
laws relating to the appropriation of water. 

Senator O’Manonery. States that were admitted to the Union be- 
fore the passage of the Desert Land Act, States in this arid West, 
had acquired rights by their admission which were never undone by 
the opinion in the Oregon case. Wouldn't you agree to that? 

Senator Barrerr. He can’t agree to that, but I will. He is under 
some compulsion not to agree to too much here but I will agree with 
you. 

Senator O’Manonry. No. He is just analyzing these cases as an 
expert. 

Mr. Bennerr. Actually, Senator, it is possible to read that as a 
omega from the use of the language “if not before” by the Supreme 

ourt, 
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Senator O’Manonery. If not before, yes. The use of those words 
nspires me to mi ake this remark: When all of these laws which Sena- 
tor Barrett cited in his testimony yesterday and before were enac best 
ihe concept of Congress and the concept of the executive br: anc h of t 
Government was that the public domain was for the use of the pub Ee 
for settlement under the homestead laws. It was for ae from 
the Government to individuals who would constitute future States. 
Phe concept was a relationship between the Government as the ad 
\inistrator for the benefit of the public who would settle these States 

ke up the land and take up the water. 

Mir. Bennerr. That 1s correct. 

Senator O’'Manonry. Now we are com oto a perl 
eels to be deve lopi 1o’ the idea, expres ed in these v: 


i the executive de partments, Trom the De partment ls 
ot the Department of the Interior, tr« ym s te » De periye ent of Def 
it the Government per se has a right ecles the right 
public, although there never has been any me passed by Congré 
hich conveyed or vested any such power in the Federal Government 
or any of its departments. 

Mr. Bennerr. | might Say, Senator, that the contrary inte rpreta- 
tions which vou have mentioned rest enaely, on the claim of a ahr d- 

e better right. 1 think the assumption starts, particularly in the 
light of the Pelton case, that the land and all the rights to the use of 
vater were in the Federal Government by virtue of its ownership of 
the public lands, even after the admission of the States. The contrary 
interpretations start with that assumption. 

Senator O'Manonry. It is an incorrect assumption, 

Mr. Bennatr. I am not expressing any opinion on that at this stage. 
| know what the constitution of our State says. 

Senator O’Manonry. I don’t ask you to express an opinion. I am 
just stating what I believe to be a fact which cannot be denied. The 
whole concept of Government in these days was the concept of Govern- 
ment acting as the servant of the people and for the benefit of the 
pe ople i in thei ‘ir individual e apac ity, and now we have Government act- 
ing in the nature of a collectivist government, That.is what is written 
into the Department of Justice opinion. We don’t want collectivist 
government in the United States. 

Mr. Bennett. I certainly agree with your conclusion, Senator. 

Senator Barrerr. Mr. Chairm: in, I would like to ask my colleague 
and also Mr. Bennett this question which bothers me somewhat. Con- 
gress acted in 1877 in no uncertain terms, and at that time everything 
in the West was public domain. The United States owned practi- 
cally all of the lands. The only land which had been taken up at that 
time was probably a few mining claims and some squatters’ rights 
Ww wie ‘h were established along the streams of the West. That being the 

‘ase and no reservation havi ing been made at that time or for a long 
time thereafter, doesn’t it follow that the rule laid down by the Con- 
gress by those acts attached to all that. property and it would be im- 
possible to take that right away, except that the Congress affirmatively 
comes in and says in no uncertain terms, “We are repealing the pro- 
visions of the Desert Land Act and the act of 1866 and the act of 1870.” 
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Mr. Brennerrv. I believe that both the Central California Orego; 
Power Co. case (249 U. S. 485) and the Pelton decision (295 
U.S. 142) certainly imply that the Congress could recall the reserva- 
tion of the waters for appropriation under State law if the Congress 
saw fit to do so. However, in the Pelton case the issue was not 
whether Congress had ever done so. The issue was whether the Con 
gress had authorized the executive departments of the Government 
through executive action to withdraw lands from entry under the 
public land laws and whether Congress thereby also gave the execu- 
tive branch of the Government the authority to take back unto those 
lands which were withdrawn from entry the rights to the use of water 
which the Desert Land Act originally had severed from that land. 
In other words, so long as those lands were available for public entry, 
even the Pelton case proceeds on the assumption that those waters 
would have been subject to appropriation under State law, but that 
from the date of the reservation or the withdrawal those rights were 
no longer available for appropriation under State law. 

(Senator O’Mahoney took the chair.) 

Senator Barrerr. I realize that is the situation as far as the Pelton 
Dam case is concerned. There isn’t any doubt that you have stated 
the matter very succinctly and very properly. The thing that bothers 
me is this: At the time of the grant by the Congress ‘to the States 
of authority over these lands, there were no reservations. The Con- 
gress said to the 11 Western States at that time, “We are separating 
the water from the land. We are going to deal with them separately. 
We are going to permit homesteading on the land. We are going to 
let you administer the water,” and that blanketed the whole West. 

If that was a grant at that time over all these lands, it would seem 
to me to follow that the executive arm of the Government couldn't 
come in at a later date and undo the very thing that Congress had 
done. 

Mr. Bennerr. That was really the issue which the Supreme Court 
had before it in the Pelton Dam case. I might point out, Senator, 
just to keep complete perspective—— 

Senator Barrett. I tell you what we are doing here now. We are 
acting as a court of last resort as far as these decisions of the Supreme 
Court are concerned. We are in effect overruling the Supreme Court 
over here, and to my way of thinking the Court 1s legislating. So we 
have to get back on the beam, and we will attend to our business and 
pass the laws and it would be better if the Court would stick to its 
job and construe those laws. That is about the whole thing in a 
nutshell. 

(Discussion off the record.) 

Senator Gotpwater. Have you finished your line of questions, 
Senator Barrett ? 

I had a question which came up this morning in reading this bill, 
and I think you have given it some study, Mr. “Bennett. What will 
be the effect of this bill on the water rights of the Indian tribes of 
Arizona both as to appropriable water and underground percolating 
water? 

Mr. Bennetr. Inasmuch as the secretary, within the last hour, has 
signed a report to be submitted to this committee, I think I should 
say right at this point that we recommend strongly to the committee 
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that the words “under State law” be stricken from the saving clause 
which appears in section 6 of this bill. That language now starts: 


Subject to existing rights under State law, all navigable and nonnavigable 
waters are hereby reserved for appropriation, 
and so forth. 

It appears to us that there are several possible classes of third 
parties who might be seriously insured in the event the language 

‘under State law” is used. Furthermore, there is the possibility of 
potential damage suits, Tucker Act claims, and whatnot, predicated 
on vested rights acquired under Federal law. 

We also consider that the rights of the Indians to the use of water 
on reservations in Arizona and elsewhere are fundamentally based on 
Federal law, and we feel that any bill of this type distinctly should 
not make waters to which they have rights subject to appropriation 
by other third parties. Hence, we would protect all existing rights, 
whether those rights arise under Federal law or State law. 

Under those circumstances, we would suggest that the saving clause 
there should read just as it does in the Desert Land Act. In the Desert 
Land Act it reads: “subject to existing rights,” and proceeds from 
there, and we feel that should be done here. I should say, the saving 
clause does appear in the Desert Land Act and in the earlier acts where 
Congress was endeavoring to confirm rights which had been acquired 
under local law and regulation and custom. 

Senator Gotpwarer. Are you acquainted with the ruling that the 
Assistant Secretary Lewis signed last year regarding the Sacaton 
Indians of the Gila River which ticegiilaad their rights to drill for 
underground water regardless of the State law ? 

Mr. Bennett. I am familiar with it in a very general way, Senator. 

Senator Goirpwater. Then this bill as you have suggested its amend- 
ment would not affect that decision / 

Mr. Brennerr. Not in our view. 

Senator GotpwaTer. How about the rights recognized for the Colo- 
rado River tribes and the other tribes which were recognized under 
the compact? Would that affect that? 

Mr. Bennetr. We can see no reason why any existing right should 
be affected, and we think that any existing right of a third party should 
be protected according to the law which gives him that right, ‘whether 
it is a Federal law or whether it is a State law. ( ‘onsequently, from 
our standpoint, the saving clause in section 6 would be adequate if the 
words “under State law” were eliminated. 

Senator GoLtpwarer. One other question: How would this bill af- 
fect percolating water ? 

Senator Barrerr. Before you go to that other, I did want to pursue 
that other point just for a second. 

Senator Gorpwater. All right. 

Senator Barrerr. Take section 9 of the act. Isn’t it true that all 
of the Indian tribes of the country are protected under treaties with 
the United States? 

Senator GoLtpwater. No. 

Senator Barrerr. Wouldn’t there be treaties involved in all cases? 

Mr. Bennetr. No. Actually some of the more difficult questions 
have arisen from outright Executive order reservation. 

Senator Gotpwater. What I was getting at, we have not come to a 
workable agreement yet on underground water regulation. The ques- 
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tion came up last year on this one section of an Indian reservation, as 
to whether they would come under the State ruling or whether they 
could drill. The Interior Department ruled that they could dig their 
wells on this Indian land. What they are afraid of today is that 1f this 
bill is passed, the Indian tribes will all come under the State law. I 
said we didn’t have a State law. We do have. but it is not in any 
workable form yet. It is really a prohibition instead of a law. 

Senator Barrerr. I think as far as our State is concerned the 
Indians are there because of a treaty with the United States, isn’t that 
right ? 

nator O’Manoney. The Shoshone treaty of course and then of 
course the Arapahos came in on top of that. 

senator Barrerr. | certainly have no objection to protecting those 
rights. We certainly intended to do that. I see no reason why we 

hould not strike out the words “under State law” and that would 
nake it all-inclusive and protect the rights under the Federal Gov- 
ernment, too, as well as those of the State. 

Senator O'Manoney. Of course there is the broad question of what 
1 reservation is. 

Senator Gotpwater. We weren’t referring to reservation particu 
larly as used in this law. We are referring to the rights of the In- 
dians, whether they be on reservations or parts of reservations or even 
On lands hot recognized as reservations. 

Senator O’Manoney. I say an underlying question is what a reser- 
vation is, because we are talking about two kinds of reservations, 
those which are set up by treatv on which the full faith and credit of 
the United States is pledged to the Indian, and Exeeutive order reser- 
vations, and I know of no case which has ever attempted to determine 
how rights are created by an Executive order which is not a law of 
the land. 

Senator Gotpwarer. We had a case last year on mineral rights 
before this committee. But we resolved it. That is the only case I 
ever heard of. They were specifically left out of the Executive order 
which created the reservation. 

Senator O’Manonery. The Constitution says that this constitution, 
the laws made thereunder and the treaties are the supreme law of 
the land. Nowhere does it include Executive orders. 

Senator Barrerr. That follows with a certainty because you 
couldn’t give a reservation the same color of authority that a solemn 
treaty has. 

Senator O’Manonry. I quite agree with that. I thought you were 
disagreeing with my statement. 

Mr. Bennerr. As I construe the bill, it does not now apply to per- 
colating waters. 

Senator O’Manoney. May I interrupt you, please? 

(Off the record. ) 

Senator O’Manonry. On the record let me say that I regret that I 
am called to a meeting of the Subcommittee on Bankruptcy of the 
Judiciary Committee, which is considering a pending bill. Evidence 
is being taken now, and my presence is required. Otherwise, I would 
rather sit here and listen to your testimony, Mr. Bennett, which is 
always so clear. 

Mr. Bennerr. I thought St. Patrick’s Day was behind us. 

(Senator Barrett took the chair.) 
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Senator Barrerr. Do you have a question, Senator Dworshak ? 

Senator Dworsuak. Yes. 

Mr. Bennett, I received a telegram which I should like to read with 
reference to this legislation and “he ave your comment on it. I received 
it from Wilfred Bronce ho, chairman of the Fort Hall business council, 
as follows: 

Senate bill S. 863, introduced by Senator Barrett, of Wyoming, known as the 
Water Rights Settlement Act of 1956, could in its present form stop Indians 
from developing additional water guaranteed them under the provisions of the 
Winters decision and might impair the right to irrigation water which they are 
now using because they do not have the State rights. It is imperative that we 
protect what water rights we still have until we reach that ultimate develop- 
ment envisaged by the Winters decision. In considering the larger aspects of 
this bill we hope that the Senate will not forget the smaller but equally as im 
portant Indian water rights impliedly guaranteed them by their treaties and the 
courts. To this end we urge that you seek an amendment to the bill at the 
hearings now being held to the effect that existing Indian rights to irrigation 
water will be reserved by the bill or that it be passed without prejudice to 
existing rights to Indians. We are awaiting authority from the Commissioner 
of Indian Affairs to send two delegates from Fort Hall to be in Washington the 
week of March 26. It is hoped they will have an opportunity to confer with 
you on this and other matters. 

Do you have any comments to make on that particular approach 
to this legisl: ation ? 

Mr. Benner. Senator Goldwater just asked the same question, 
Senator. I told him that the Department’s report recommends dele 
tion of the three words “under State law” as they now appear in sec- 
tion 6 of the proposed substitute bill. In that way it is our judgment 
that all existing rights, whether Indian or otherwise, which rest upon 
Federal law would be preserved. 

Senator Dworsuak. Thank you. 

Mr. Bennetr. Senator Barrett also indicated on the record that 
such an amendment would be agreeable to him. 

At this stage I would like to go into the Pelton Dam case itself and 
the underlying reasons for the concern which has been expressed by 
previous witnesses before this hearing. 

In the Pelton Dam case the applicant for a license under the Federal! 
Power Act proposed to construct a dam which would on one side of 
the river abut an Indian reservation dating from 1855, and, on the 
other side of the river, would abut a power site reserve. 

The applicant applied for water rights under State law. He was 
unable to satisfy the requirements of the State fish and game com- 
mission whose approval is required, as I understand it, under Oregon 
State law, and therefore he was unable to get an appropriative water 
right under Oregon law. 

Nevertheless, the Federal Power Commission, following generally 
the decision in First Jowa Electric C 00 pe rative v. Federal Power Com 
mission (828 U.S. 152), granted him a license for the construction of 
his project. That action in and of itself, if it rested on the Fire Iowa 
Electric Cooperative decision alone, might have entirely different 
connotations than it does as a result of the fact that the Federal Power 
Commission and the Supreme Court both proceeded to deal with the 
question of the applicability of the Desert Land Act. 

The Deschutes River was prerumned by the Court on stipulation of 
the parties to be a nonnavigable stream. The contention of the State 
of Oregon on appeal to the | Supreme Court was that the applicant for 





116 WATER RIGHTS SETTLEMENT ACT 


the license had not complied with State law relating to appropriation, 

control, distribution, and use of water, and, therefore, under the Desert 
Land Act, he would have no water rights whatsoever and no right to 
impound that water in the absence of State license or State permit. 

The Supreme Court proceeded to meet the question of applicability 
of the Desert Land Act very squarely. It held that the Desert Land 
Act does not apply to any lands which have been withdrawn or re- 
served from entry under the public land laws from the date of the 
withdrawal of the reservation of the land. 

The Court, of course, for the purpose of this decision did not have 
to resolve such questions as whether the rights which the Federal 
Government in effect recalled by creation of the power site reserve 
were riparian rights in the traditional common-law sense or whether 
they were plenary rights to use whatever amount of water the Federal 
Government might at any time in the future decide it wanted to put to 
beneficial use on the reservation. 

That question was not necessary in this decision. I can only con- 
jecture as to what the result might be. 

Nevertheless, in a number of publications in the West some atten- 
tion was paid to certain pleadings which were filed by the United 
States in other litigation after the Pelton decision. I will use a 
hypothetical example to indicate why the concern was expressed. 
You had an instance of an appropriative right which was well up- 
stream in a given watershed. The priority date under State law, we 
will say, was 1945. Farther down the river there were a number of 
oil shale reserves, power site reserves, other types of withdrawals 
or reservations which dated back as far as 1905. On the strength 
of the Pelton decision the United States filed a statement of additional 
claim in at least one pending case which demanded a priority to an 
indeterminate amount of water as of the dates of the withdrawals 
and the reservations. Some of those reservations, as I mentioned 
before, date back to 1905. 

In the meantime, of course, dozens of other water rights have been 
initiated and vested according to State law. The question is, how 
valid and of what value are those intervening rights in view of that 
holding ? 

That is the question which of course has caused a considerable degree 
of concern in the West. 

I am not proceeding to give an answer tothat. Iam not proceeding 
to say that the Supreme Court necessarily would take an extreme 
position if such issues were presented to it, but I am saying that is 
the occasion for the concern. 

Senator Barrett. Let me ask you this question if you don’t mind, 
at this point. As I undersand the Colorado case, the city of Denver 
claimed some rights for its own purposes which were subsequent to 
the contentions made by the Government arising out of these shale 
reservations made, as you said, I think, about 50. years ago. Isn’t it 
true, No. 1, that there wasn’t any application of water insofar as the 
shale reservations are concerned, no beneficial use was made of any 
water on the reserved lands; and, No. 2, doesn’t the contention of the 
Government at least cast a dark cloud of suspicion on the vested rights 
of the city of Denver, when they say that they are rather tenuous and 
that they are subject to attack, because of the prior reservation made? 
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Mr. Bennerr. That is the fear which has been expressed by a num- 
ber of attorneys and water officials in the West, Senator. I should 
point out that the Pelton Dam case itself did not involve a factual 
situation where rights vested under State law were being abrogated. 
Consequently, there have been a good many who said that if the 
Supreme Court had before it the specific set of facts which was 
involved in the case I mentioned, it would not abrogate those rights 
without just compensation. That of course is a matter of speculation. 
You cannot determine that with any certainty as the law now stands, 
in my judgment. 

Senator Barrerr. I quite agree with you that the Pelton decision 
standing by itself, makes it quite clear that perhaps the court would 
take the position that vested rights were protected at all events. 

Nevertheless, the great danger, as | see it, from the decision comes 
from another direction, and that is that 90 percent of all the water 
of the West originates on public lands, so there is very little comfort 
to say that not all the lands are presently reserved, especially when 
we know that could be done. 

The executive branch of the Government has the present authority 
under the 1909 and 1910 acts to create a reservation in a matter of 
hours. So they then have the power in the palm of their hands to 
place all of the public lands of the West within the four corners of 
the Pelton Dam case, and that being the fact, certainly there is ade- 
quate ground to be alarmed at the tre end as far as these Supreme Court 
decisions are concerned. 

There is one other question L would like to ask you. 

Counsel for the Justice Department, testifying on the House side, 
made some contentions with reference to the fact that this would con- 
stitute an invasion of the rights of the Federal Government under the 
constitution, and so on, and so forth, and questioned this matter on 
constitutional grounds. 

I realize your unwillingness to express any opinion on the matter, 
but I would just like to have you tell me, and | do not care to hi ave 
you express any opinion, but I would like to have you tell me what 
this language means. 

In the first Iowa decision that you mentioned just a while ago, Three 
Hundred and Twenty-eighth United States Reports, page 152, I find 
this language and I quote : : 

In the Federal Power Act there is a separation of those subjects which remain 
under the jurisdiction of the States from those subjects which the Constitution 
delegates to the United States and over which Congress vests the Federal Power 
Commission with authority to act. To the extent of this separation, the act 
establishes a dual system of control. The duality of control consists merely of 
the division of the common enterprise between two cooperating agencies of Gov- 
ernment, each with final authority in its own jurisdiction. The duality does not 
require two agencies to share in the final decision of the same issue. 

Where the Federal Government supersedes the State government, there is no 
suggestion that the two agencies both shall have final authority. 

As I understand and interpret the decision of the Supreme Court 
in all of these cases involving both the commerce clause and the prop- 
erty clause of the C onstitution, they hold that the Congress has plenary 
power and they can do practic ally as they like and, having acted as 
they did in the Desert Land Act, primarily, that certainly the Con- 
gress was acting within the scope of its authority under the 
Constitution. 
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Can you tell me what that language means other than what I am 
saying ¢ ; 

Mr. Bennett. I would not want to draw any legal conclusion from 
it. I would say this: 

It is very consistent with the trend of Supreme Court decisions over 
the past 50 years or longer, as pointed out by Professor Corwin in his 
recent compilation of constitutional law which has been published as 
a congressional public document. 

He pointed out that in the beginning of our constitutional history, 
the Supreme Court tended to take the entire field of constitutional] 
action and say that where powers were delegated to the Federal Gov 
ernment, you had a very tight compartment: ition, which meant that 
those things which were delegated to the Federal Government coul( 
never be exercised by the State government even with the consent, let 
us say, of the Congress. 

As he points out, more recently a different trend became noticeable, 
in which the Supreme Court began to see the picture of governmental 
action as a whole and to view our Federal system of government— 
that is, the National Government on the one hand and the State gov- 
ernments on the other—as sharing powers on a cooperative basis and 
that Congress, in many of its actions, was merely attempting to make 
the broad scope of the Constitution effective by interlocking its exer- 
cise of authority with a concurrent exercise of authority by the States. 
(The Constitution of the United States of America, E. S. Corwin, 
ed., S. Doc. 170, 83d Cong., 2d sess., p. XII.) 

Now, I think that it is just that type of thinking which is reflected 
by the language you quoted from the first Iowa case; that the court 
was reading into the Federal Power Act a desire on the part of Con- 
gress to work out a system which would be effective in the end but 
would still give proper recognition to the proper functions of the 
State governments on the one hand and the National Government on 
the other. 

Senator Barrerr. I certainly agree with your explanation of the 
matter, 

I do not think there would be any confusion at all in the Western 
States over this issue, were it not for the fact that the court itself has 
created suspicion and doubt by reason of this decision out in Oregon. 

I do not profess to be a student of constitutional law, let alone any 
expert in that field, but there is one thing that bothers me and I 
nguenied a moment ago this proposition. 

No. 1, you stated a ‘while ago that the intention of the Congress in 
the Dosen Land Act of 1877, was to invest in the general public the 

right to acquire certain water rights by complying with State law. 
That in itself is a grant. 

Now, the point I have in mind is, supposing that we here in Con- 
gress enact some legislation and give John Doe a specific section of 
jand and the President signs the bill. That in itself constitutes a 
conveyance of title to him, does it not ? 

Mr. Bennerr. That is correct. 

Senator Barrerr. No question about that. 

Now, I cannot distinguish between doing that and enacting a law 
similar to the Desert Land Act, when we say to all the people, “We 
are separating the land from the water and you can acquire, under 
State law, certain rights to the use of that water.” 
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That is as much of a right as the right to hold a section of dry land, 
n my book, maybe a bigger right, more valuable right. 

Now, the point that bothers me is this: 

If you would agree with my reasoning that that is precisely what 
took place at that time, then by what stretch of the imagination can 
can take away those rights from the people who ac quired | them in the 
Desert Land Act by the mere subterfuge of creating a reservation out 
of the very same lands? 

Mr. Bennerr. From the point of view of perspective in dealing 
with this question, Senator, the only answer I can give you is that 
the view is definitely held by some that the language of the Desert 
Land Act did not constitute a grant. 

As I understand it, the argument is made that Congress could have 
cranted all rights to the use of water to the State for disposition under 
its laws. 

Senator Barrerr. No question about that. 

Mr. Bennerr. But the Congress did not do so. 

Senator Barrett. I did not say grant the water, but what I say is, 
they gave the right. I do not think you need to use the word “grant” 
but they gave the 1 ight to the people to acquire, did they not ? , 

Mr. Bennerr. The argument is that they did not; that the language 
of the Desert Land Act was not technically adequate to constitute a 
grant of rights to the use of water. 

Senator Barrerr. Did not give the rights to the States to prescribe 
the manner in which the water in their States could be appropriated 
and used—beneficially used—on the land. 

Mr. Bennett. The contention is made that what was done in the 
Desert Land Act was to state that the Federal Government would 
protect. and preserve rights to the use of water of those people who 
complied with State law, but that until such time as that water was 
so appropriated under State law, the naked legal title, so far as 
rights to the use of water are concerned, remained in the United States. 

Senator Barrerr. J do not think there is any question about that. I 

think it only ripens into a right when they comply with State law; 
channel is no question about that. But still; Congress is the only one 
who has the authority to make such a disposition then, if you do not 
want to call it a grant, of their privilege. 

Having done so, it would seem to me to follow that nobody else 
other than the C ongress could take that privilege away from the 
people of the country who had the rights granted under the Desert 
Land Act. 

Mr. Bennett. I think that is quite true. 

The one thing I might point out is that the Supreme Court, in the 
Pelton Dam case, did refer to the 1910 act which conferred on the 
executive departments, authority to withdraw lands from entry under 
the public land laws for any public purpose. 

Senator Barrerr. I know they did, but do you think for one moment 
that the Congress had it in mind when they passed the 1909, 1910 
reservation acts that they were thereby in effect repealing any part of 
the Desert Land Act? 

Mr. Brennerr. The Supreme Court seems to have interpreted 
that way in the Pelton case. 

Senator Barretr. I know they did but I still do not agree with the 
Supreme Court. 
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I think we have discussed all of the different facets of constitutiona| 
law. 

Did you mention anything about the liquor cases? 

Mr. Bennert. I mentioned them, Senator. I gave the names of 
those cases. 

Senator Barrerr. I see. 

Mr. Bennerr. And stated that I would provide the citations. 

I do not want to reach conclusions because they bear directly on 
the position of other departments, including the chief law officer of 
the executive branch. 

Senator, in view of the fact that the Department’s report will be 
forthcoming, presumably tomorrow morning, I believe that it might be 
unnecessary for me to attempt to further explain the bill. 

The report itself contains an explanation of the need we see for 
several amendments, and I believe, now that we know the Depart- 
ment’s report will be coming up, that it would be unnecessary for me 
to go through the bill at this time. 

Senator Barrett. I think, if that is agreeable to Senator Dwor- 
shak, it probably would be better until after we have the report and 
go over the bill section by section and the amendments to it, if you 
have some suggested amendments. 

Does that, then conclude your statement for the time being? 

Mr. Bennett. Yes. 

Senator Barrerr. Senator Dworshak, do you have any questions? 

Senator DworsHak. No questions. 

Senator Barrerr. I want to ask one question here. 

Reading the section of the Desert Land Act, and I am only going 
to take parts of it, Mr. Bennett, we find— 

It shall be lawful for any citizen of the United States to file declaration in 
the land office that he intends to reclaim a tract of desert land not exceeding 1 
section by conducting water upon the same within a period of 3 years, provided, 


however, that the right to the use of water by the person so conducting the 
same on or to any tract of desert land of 640 acres shall depend upon— 


and then it enumerates appropriation and so on and so forth— 


upon the public lands not navigable and shall remain free for the appropriation 
use of the public for irrigation, mining, and manufacturing purposes, subject to 
existing rights. 

How can you say that that is not a right when the law says it is’ 

Mr. Bennetr. That portion of the langu: age is not the portion which 
the Supreme Court was dealing with in the Pelton case, nor, for that 
matter, in the California Oregon Power Co. case. 

That language is the language which deals specifically with the 
rights of a ‘desert homestead entry. The subsequent language is the 
language which is construed as being something less than a grant. 

Senator Barrerr. But I am having a little difficulty here under- 
standing what the Congress meant when they said, and I quote now: 


And such rights shall not exceed the amount of water actually appropriated— 


and necessarily used and so on. 

Now, they are speaking there about rights, are they not? 

Mr. Bennett. Yes. 

Senator Barrerr. And it seems to me that that is what the Congress 
was giving to the people of this country, citizens, who complied with 
State laws. They were giving them certain rights. 
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Mr. Bennett. I think at that point, Senator, the distinction has to 
be made between those members of the public who have appropriated 
the water under State law and have acquired rights which vested 
under State law, and the question of what, if anything, has been 
granted to the States as to unappropriated waters. 

Senator Barrerr. Well, I grant you that is right, and that is of 
course the precise question that we are studying here. 

Thank you, Mr. Bennett. 

(Mr. Bennett later submitted the following :) 


(1) Sections 9 (B) AND 27 oF THE FEDERAL Power Act or 1920 
(41 Strat. 1068, 1077) 


TITLE 16—CONSERVATION 
SEC. 802, INFORMATION TO ACCOMPANY APPLICATION FOR LICENSE 


Each applicant for a license under this chapter shall submit to the commis- 
sion— 
(b) Satisfactory evidence that the applicant has complied with the require- 
ments of the laws of the State or States within which the proposed project is 
to be located with respect to bed and banks and to the appropriation, diversion, 
and use of water for power purposes and with respect to the right to engage in 
the business of developing, transmitting and distributing power, and in any 
other business necessary to effect the purposes of a license under this chapter. 
(June 10, 1920, §9 (b), 41 State. 1068) 


SEC. 821. STATE LAWS AND WATER RIGHTS UNAFFECTED 


Nothing contained in this chapter shall be construed as affecting or intending 
to affect or in any way to interfere with the laws of the respective States re- 
lating to the control, appropriation, use, or distribution of water used in irriga- 
tion or for municipal or other uses, or any vested right acquired therein. 
(June 10, 1920, ch. 285, § 27, 41 Stat. 1077.) 


(2) Section 3 oF THE TAYLOR GRAZING Act oF 1934 (48 Strat. 1270) 


Excerpt from United States Code 
TITLE 43—PUBLIC LANDS 
CHAPTER 1—BUREAU OF LAND MANAGEMENT 


CHAPTER 8A-——-GRAZING LANDS 


SEC. 315b. GRAZING PERMITS; FEES; VESTED WATER RIGHTS; PERMITS NOT TO 
CREATE RIGHT IN LAND 


The Secretary of the Interior is authorized to issue or cause to be issued 
permits to graze livestock on such grazing districts to such bona fide settlers, 
residents, and other stockowners as under his rules and regulations are entitled 
to participate in the use of the range, upon the payment annually of reasonable 
fees in each case to be fixed or determined from time to time, and in fixing the 
amount of such fees the Secretary of the Interior shall take into account the 
extent to which such districts yield public benefits over and above those accru- 
ing to the users of the forage resources for livestock purposes. Such fees shall 
consist of a grazing fee for the use of the range, and a range-improvement fee 
which, when appropriated by the Congress, shall be available until expended 
solely for the construction, purchase, or maintenance of range improvements. 
Grazing permits shall be issued only to citizens of the United States or to those 
who have filed the necessary declarations of intention to become such, as re- 
quired by the naturalization laws, and to groups, associations, or corporations 
authorized to conduct business under the laws of the State in which the grazing 
district is located. Preference shall be given in the issuance of grazing permits 
to those within or near a district who are landowners engaged in the livestock 
business, bona fide occupants or settlers, or owners of water or water rights, 
as may be necessary to permit the proper use of lands, water or water rights 
owned, occupied, or leased by them, except that until July 1, 1935, no preference 
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a 


shall be given in the issuance of such permits to any such owner, occupant, or 
settler, whose rights were acquired between January 1, 1934, and December 31, 
1934, both dates inclusive, except that no permittee complying with the rules 
and regulations laid down by the Secretary of the Interior shall be denied the 
renewal of such permit, if such denial will impair the value of the grazing unit 
of the permittee, when such unit is pledged as security for any bona fide loan. 
Such permits shall be for a period of not more than 10 years, subject to the 
preference right of the permittees to renewal in the discretion of the Secretary 
of the Interior, who shall specify from time to time numbers of stock and 
seasons of use. During periods of range depletion due to severe drought or 
other natural causes, or in case of a general epidemic of disease, during the 
life of the permit, the Secretary of the Interior is authorized, in his discretion 
to remit, reduce, refund in whole or in part, or authorize postponement of pay- 
ment of grazing fees for such depletion period so long as the emergency exists: 
Provided further, That nothing in this chapter shall be construed or adminis- 
tered in any way to diminish or impair any right to the possession and use of 
water for mining, agriculture, manufacturing, or other purposes which has 
heretofore vested or accrued under existing law validly affecting the public lands 
or which may be hereafter initiated or acquired and maintained in accordance 
with such law. So far as consistent with the purposes and provisions of this 
chapter, grazing privileges recognized and acknowledged shall be adequately 
safeguarded, but the creation of a grazing district or the issuance of a permit 
pursuant to the provisions of this chapter shall not create any right, title, inter- 
est, or estate in or to the lands. (June 28, 1934, ch. 865, §3, 48 Stat. 
1270, amended Aug. 6, 1947, ch. 507 § 1, 61 Stat. 790.) 


(3) Sections c (b) AnD 10 oF THE WATER CONSERVATION AcT OF AUGUST 11, 1939, 
AS AMENDED BY THE AcT OF OCTOBER 14, 1940 (54 Svat. 1121, 1125) 


TITLE 16—CONSERVATION 
SEC. 5902-1. PREREQUISITES FOR CONSTRUCTION OF PROJECT; DEFINITIONS 


(b) No actual construction of the physical features of a project shall be under- 
taken unless and until (1) the Secretary has found that lands, or interests in 
lands, deemed necessary for the construction and operation of the major features 
of the projects have been secured, or sufficient progress made in their procure- 
ment to indicate the probability that all these lands or interests in lands can 
be secured, with titles and at prices satisfactory to him; and (2) the Secretary 
has found (i) that water rights adequate for the purposes of the project have 
been acquired with titles and at prices satisfactory to him, or that such water 
rights have been initiated and in his judgment can be perfected in conformity 
with State law and any applicable interstate agreements and in a manner satis- 
factory to him; and (ii) that such water rights can be utilized for the purposes 
of the project in conformity with State law and any applicable interstate agree- 
ments and in a manner satisfactory to him. 


SEC. 590z-8. AUTHORITY OF SECRETARY OF THE INTERIOR OVER LANDS, CON- 
TRACTS, WATER RIGHTS, ETC. 


(a) In connection with any project constructed pursuant to the provisions 
of sections 590y to 590z—10 of this title, the Secretary shall have the same au- 
thority, with regard to the utilization of lands owned by the United States, 
other than lands acquired under section 590z-—3 of this title as he has in con- 
nection with projects undertaken pursuant to the Federal reclamation laws, 
Act of June 17, 1902 (32 Stat. 388), and Acts amendatory thereof or supple- 
mentary thereto. 

(b) In connection with the construction or operation and maintenance of a 
project undertaken pursuant to the authority of sections 590y to 590z-10 of this 
title, the Secretary shall have with respect to construction and supply con- 
tracts, and with respect te the acquisition, exchange, and disposition of lands, 
interest in lands, water rights, and other property and the relocation thereof, the 
same authority, including authority to acquire lands and interests in land and 
water rights with titles and at prices satisfactory ot him, which he has in 
connection with projects under the Federal reclamation laws. (Aug. 11, 1939, 
ch. 717, § 10, as aded Oct. 14, 1940, ch. 861, 54 Stat. 1125.) 
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(4) SEcTION 1 oF THE F'LOOp Contror Act or DECEMBER 22, 1944 (58 Srar. 887). 


TITLE 33—NAVIGATION AND NAVIGABLE WATERS, FLOOD CONTROL 
SEC. 701-1. SAME; DECLARATION OF POLICY 


In connection with the exercise of jurisdiction over the rivers of the Nation 
through the construction of works of improvement, for navigation or flood con- 
trol, as herein authorized, it is declared to be the policy of the Congress to 
recognize the interests and rights of the States in determining the development 
of the watersheds within their borders and likewise their interests and rights 
in water utilization and control, as herein authorized to preserve and protect 
to the fullest possible extent established and potential uses, for all purposes, of 
the waters of the Nation’s rivers; to facilitate the consideration of projects on 
a basis of comprehensive and coordinated development; and to limit the au 
thorization and construction of navigation works to those in which a substantial 
benefit to navigation will be realized therefrom and which can be operated con 
sistently with appropriate and economic use of the waters of such rivers by other 
users. 

In conformity with this policy: 

(a) Plans, proposals, and reports of Chief of Engineers, submitted to Congress 

Plans, proposals or reports of the Chief of Engineers, Department of the Army, 
for any works of improvement for navigation or flood control not heretofore or 
herein authorized, shall be submitted to the Congress only upon compliance with 
the provisions of this paragraph. Investigations which form the basis of any 
such plans, proposals, or reports shall be conducted in such a manner as to give 
to the affected State or States, during the course of the investigations, informa 
tion developed by the investigations and also opportunity for consultation re- 

rding plans and proposals, and, to the extent deemed practicable by the Chief 

kngineers, opportunity to cooperate in the investigations. If such investiga- 
tions in whole or part are concerned with the use or control of waters arising 
west of the ninety-seventh medidian, the Chief of Engineers shall give to the 
Secretary of the Interior, during the course of the investigations, information 
developed by the investigations and also opportunity for consultation regarding 
plans and proposals, and to the extent deemed practicable by the Chief of Engi- 
ieers, opportunity to cooperate in the investigations. The relations of the Chief 
of Engineers with any State under this paragraph shall be with the Governor of 
the State or such official or agency of the State as the Governor may designate. 
The term “affected State or States” shall include those in which the works or 
uny part thereof are proposed to be located; those which in whole or part are 
both within the drainage basin involved and situated in a State lying wholly 
or in part west of the ninety-eighth meridian; and such of those which are east 
of the ninety-eighth meridian as, in the judgment of the Chief of Engineers, 
will be substantially affected. Such plans, proposals, or reports and related 
investigations shall be made to the end, among other things, of facilitating the 
coordination of plans for the construction and operation of the proposed works 
with other plans involving the waters which would be used or controlled by such 
proposed works. Each report submitting any such plans or proposals to the 
Congress shall set out therein, among other things, the relationship between the 
plans for construction and operation of the proposed works and the plans, if any, 
submitted by the affected States and by the Secretary of the Interior. The Chief 
of Engineers shall transmit a copy of his proposed report to each affected State, 
and, in case the plans or proposals covered by the report are concerned with the 
use or control of waters which rise in whole or in part west of the ninety-seventh 
meridian, to the Secretary of the Interior. Within ninety days from the date 
of receipt of said proposed report, the written views and recommendations of 
each affected State and of the Secretary of the Interior may be submitted to the 
Chief of Engineers. The Secretary of the Army shall transmit to the Congress, 
with such comments and recommendations as he deems appropriate, the proposed 
report together with the submitted views and recommendations of affected 
States and of the Secretary of the Interior. The Secretary of the Army may 
prepare and make said transmittal any time following said ninety-day period. 
The letter of transmittal and its attachments shall be printed as a House or 
Senate document. 


75335—56——_9 
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(b) Use of waters for navigation 

The use for navigation, in connection with the operation and maintenance of 
such works herein authorized for construction, of waters arising in States lying 
wholly or partly west of the ninety-eighth meridian shall be only such use as does 
not conflict with any beneficial consumptive use, present or future, in States 
lying wholly or partly west of the ninety-eighth meridian, of such waters for 
domestic, municipal, stock water, irrigation, mining, or industrial purposes. 


(c) Irrigation works 
The Secretary of the Interior, in making investigations of and reports on works 
for irrigation and purposes incidental thereto shall, in relation to an affected 
State or States (as defined in paragraph (a) of this section), and to the Secre 
of the Army, be subject to the same provisions regarding investigations, 
plans, proposais, and reports as prescribed in paragraph (a) of this section for 
the Chief of Engineers and the Secretary of the Army. In the event a submission 
of views and recommendations, made by an affected State or by the Secretary of 
Army pursuant to said previsions, sets forth objections to the plans or pro 
covered by the report of the Secretary of the Interior, the proposed works 
shall not be d ued authorized except upon approval by an Act of Congress; and 
section 485h of t 3 and section 5902-1 of Title 16 are amended accordingly 
(Dec. 22, 1944, « ih, sec. 1, SS Stat. S87; July 26, 1947, ch. 343, sec. 205 (a) 


lary 


61 Stat. 501.) 
(5) THe N NA aRKS Act or AvaustT 7, 1946 (60 Strat. SS5) 
TITLE 16—CONSERVATION 
SAME; ROAD MAINTENANCE AND REPAIR; ADMINISTRATIVE EXPENSES; 
LECTURES, INVESTIGATIONS, TELEPHONE SERVICE, ETC. 


7j-2. 


Appropriations for the National Park Service are authorized for 
(a) Necessary protection of the area of federally owned land in the cus 
tody of the National Park Service known as the Ocean Strip and Queets 


Corridor, adjacent to Olympic National Park, Washington ; necessary repairs 
to the roads from Glacier Park Station through the Blackfeet Indian Reser- 
vation to the various points in the boundary line of Glacier National Park, 
Montana, and the international boundary ; repair and maintenance of approx 
imately two and seventy-seven one-hiundredihs miles of road leading from 
United States Highway 187 to the north entrance of Grand Teton National 
Park, Wyoming: maintenance of approach roads through the Lassen National 
Forest leading to Lassen Volcanic National Park, California ; maintenance 
and repair of the Generals Highway between the boundaries of Sequoia 
National Park, California, and the Grant Grove section of Kings Canyon 
National Park, California; maintenance of approximately two and one 
fourth miles of roads comprising those portions of the Fresno-Kings Canyon 
approach road, Park Ridge Lookout Road, and Ash Mountain-Advance truck 
trail, necessary to the administration and protection of the Sequoia and Kings 
Canyon National Parks; maintenance of the roads in the national forests 
leading out of Yellowstone National Park, Wyoming, Idaho, and Montana; 
maintenance of the road in the, Stanislaus National Forest connecting the 
Tioga Road with the Hetch He:chy Road near Mather Station, Yosemite 
National Park, California ; and maintenance and repair-of the approach road 
to the Custer Battlefield National Monument and the road connecting the said 
monument with the Reno Monument site, Montana. 

(b) Administration, protection, improvement, and maintenance of areas 
under the jurisdiction of other agencies of the Government, devoted to 
recreational use pursuant to cooperative agreements. 

(c) Necessary local transportation and subsistence in kind of persons 
selected for employment or as cooperators, serving without other compensa 
tion, while attending fire-protection training camps. 

(d) Administration, protection, maintenance, and improvement of the 
Chesapeake and Ohio Canal. 

(e) Educational lectures in or in the vicinity of and with respect to the 
national parks, national monuments, and other reservations under the juris- 
diction of the National Park Service; and services of tield employees in 
cooperation with such nonprofit scientific and historical societies engaged in 
educational work in the various parks and monuments as the Secretary of the 
Interior may designate. 
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(f) Travel expenses of employees attending Government camps for train 
ing in forest-fire prevention and suppression aud the Federal Bureau of Inves- 
tigation National Police Academy, and attending Federal, State, or municipal 
schools for training in building fire prevention and suppression. 

(zg) Investigation and establishment of water rights in accordance with 
local custom, laws, and decisions of courts, including the acquisition of water 
rights or of lands or interests in lands or rights-of-way for use and protection 
of water rights necessary or beneficial in the administration and public use 
of the national parks and monuments. 

(h) Acquisition of rights-of-way and construction and mainte ANCE of 
water supply line partly outside the boundaries of Mesa Verde National Park 

(i) Official telephone service in the field in the case of official telephone 
installed in private houses when authorized under regulations established by 


Secretary. (Aug. 7. 1946, ch. TSS, GO Stat. SS5 


the 


(6) Section 208 oF THE Act or JULY 10, 1952 (66 Srar. 560) 


Excerpt from United States Code 
rITLE 43—PUBLIC LANDS 
CHAPTER 1—BUREAU OF LAND MANAGEMENT 


CHAPTER 15 APPROPRIATION OF WATERS; RESERVOIR SITES 


C. 666. SUITS FOR ADJUDICATION OF WATER RIGHTS—(a) JOINDER OF UNITED 
STATES AS DEFENDANT; COSTS 

Consent is given to join the United States as a defendant in any suit (1) for 
‘adjudication of rights to the use of water of a river system or other source, 
2) for the administration of such rights, where it appears that the United 
tes is the owner of or is in the process of acquiring water rights by appro- 
iation under State law, by purchase, by exchange, or otherwise, and the United 
States is a necessary party to such suit. The United States, when a party to any 
such suit, shall (1) be deemed to have waived any right to plead that the State 
laws are inapplicable or that the United States is not amenable thereto by reason 


of its sovereignty, and (2) shall be subject to the judgments, orders, and decrees 
f the court having jurisdiction, and may obtain review thereof, in the same 
manner and to the same extent as a private individual under like circumstances: 
Provided, That no judgment for costs shall be entered against the United States 


any such suit. 


(b) Service of summons 
Summons or other process in any such suit shall be served upon the Attorney 
General or his designated representative. 
c) Joinder in suits involving use of interstate streams by State 
Nothing in this section shall be construed as authorizing the joinder of th« 
United States in any suit or controversy in the Supreme Court of the United 
States involving the right of States to the use of the water of any interstat« 
stream. (July 10, 1952, ch. 651, title II, $208 (a)—(c), 66 Stat. 560.) 


7) Secorron 3 (e) oF THE SUBMERGED LANDS AcT or May 2, 1953 7 Strat. 31) 


TITLE II—LANDS BENEATH NAVIGABLE WATERS WITHIN STATE 
BOUNDARIES 


SEC. 3 (e). RIGHTS OF THE STATES 
Nothing in this Act shall be construed as affecting or intended to affect or in 
any way interfere with or modify the laws of the States which lie wholly or in 
part westward of the ninety-eighth meridian, relating to the ownership and con 
1 of ground a nd surface waters ; and the control, appropiration, use, and distri 
bution of such waters shall continue to be in accordance with the laws of such 
States. (67 Stat. 31.) 
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(8) Secrion 4 or THE Act or Avoust 4, 1954 (68 Star. 667) 
PUBLIC LAW 556, AUGUST 4, 1954 (68 STAT. 667) 


Sec. 4. The Secretary shall require as a condition to providing Federal as 
sistance for the installation of works of improvement that local organizations 
shall— 


(1) aequire without cost to the Federal Government such land, easements, 
or rights-of-way as will be needed in connection with works of improvement 
installed with Federal assistance ; 

(2) assume such proportionate share of the cost of installing any works 
of improvement involving Federal assistance as may be determined by the 
Secretary to be equitable in consideration of anticipated benefits from such 
improvements: Provided, That no part of the construction cost for pro- 
viding any capacity in structures for purposes other than flood prevention 
and features related thereto shall be borne by the Federal Government under 
the provisions of this Act; 

(3) make arrangements satisfactory to the Secretary for defraying costs 
of operating and maintaining such works of improvement, in accordance 
with regulations presented by the Secretary of Agriculture ; 

(4) acquire, or provide assurance that landowners have acquired, such 
water rights, pursuant to State law, as may be needed in the installation 
and operation of the work of improvement; and 

(5) obtain agreements to carry out recommended soil conservation meas 
ures and proper farm plans from owners of not less than 50 per centum of 
the lands situated in the drainage area above each retention reservoir to 
be installed with Federal assistance. 


(9) Section 4 (8) or THE Act or JuLyY 23, 1955 (69 Strat. 368) 
PUBLIC LAW 167, ACT OF JULY 23, 1955 (69 STAT. 368) 


Sec. 4 (b). Rights under any mining claim hereafter located under the min 
ing laws of the United States shall be subject, prior to issuance of patent there- 
for, to the right of the United States to manage and dispose of the vegetative sur- 
face resources thereof and to manage other surface resources thereof (except 
mineral deposits subject to location under the mining laws of the United States). 
Any such mining claim shall also be subject, prior to issuance of patent therefor, 
to the right of the United States, its permittees, and licensees, to use so much 
of the surface thereof as may be necessary for such purposes or for access 
to adjacent land: Provided, however, That any use of the surface of any such 
mining claim by the United States, its permittees or licensees, shall be such as 
not to endanger or materially interfere with prospecting, mining or processing 
operations or uses reasonably incident thereto: Provided further, That if 
at any time the locator requires more timber for his mining operations than is 
available to him from the claim after disposition of timber therefrom by the 
United States, subsequent to the location of the claim, he shall be entitled, 
free of charge, to be supplied with timber for such requirements from the near- 
est timber administered by the disposing agency which is ready for harvesting 
under the rules and regulations of that agency and which is substantially equiv- 
alent in kind and quantity to the timber estimated by the disposing agency 
to have been disposed of from the claim: Provided further, That nothing in 
this Act shall be construed as affecting or intended to affect or in any way 
interfere with or modify the laws of the States which lie wholly or in part west- 
ward of the ninety-eighth meridian relating to the ownership, control, appro- 
priation, use, and distribution of ground or surface waters within any un- 
patented mining claim. 


(10) Act or June 4, 1897 (30 Srat. 36), RELATING To Forest RESERVATIONS 


All waters on such reservations may be used for domestic, mining, milling, or 
irrigation purposes, under the laws of the State wherein such forest reserva- 
tions are situated, or under the laws of the United States and the rules and 
regulations established thereunder. (Sec. 481, Title 16, U. S. C.) 


Senator ANpERSOoN (presiding). The next witness is Matt Triggs, 
of the American Farm Bureau Federation. Will you first state your 
name, please, for the record. 
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STATEMENT OF MATT TRIGGS, ASSISTANT LEGISLATIVE DIRECTOR, 
AMERICAN FARM BUREAU FEDERATION 


Mr. Triccs. My name is Matt Triggs. I am assistant legislative 
director for the American Farm Bureau Federation. 

I have no prepared statement, Mr. Chairman. My comments are 
rather brief. 

The opportunity of presenting the views of the American Farm 
Bureau Federation with respect to this issue is sincerely appreciated. 

Our statement is based upon the policy approved at our last annual 
meeting of the official voting delegates of the member State Farm 
Bureaus reading in part as follows: 

State laws and established water rights must be recognized at all times. We 
recommend that Congress pass uniform legislation requiring that all Fed 
eral agencies with responsibilities for water programs proceed in accordance 
with the letter and spirit of the State water laws. 

We note with interest the views of some of the Federal agencies 
as expressed to this committee. It seems to be their view that Fed 
eral agencies should recognize State law when they determine it con- 
venient and feasible to do so. 

The right to use water is a property right. The Congress has on 
iumerous occasions declared that in the 17 Western States, State gov- 
ernments should have jurisdiction with respect to the control and de 
velopment of water and the establishment of private and public right 
to use such resource. There can be no question of the authority of 
the Congress to recognize and establish this responsibility and author- 
ity in the hands of State governments. Any right or title of the Fed- 
eral Government in the water of the Western States has been or should 
be considered to have been quitclaimed to the States. 

Under these circumstances, in our opinion, it is conceivable that 
ederal agencies still dispute the sovereignty of States to control the 
States water resources. 

If the Congress approves a Federal project of any kind, this does 
not establish any right of a Federal agency to seize without due proc- 
ess of law any land which may be 1 equired for such project, and like- 
wise if the Congress approves a Federal project involving the use of 
water, this should not in our opinion establish any right of any Fed- 
eral agency to seize the right to use water without due process of law. 

We believe that Federal agencies should be required to apply to 
appropriate State agencies pursuant to applicable State law for the 
right to use water necessary for the operation of any project. It 
should be within the authority of the State government to decide 
the authorization to be granted to the Federal agency relating to the 
use of water. 

We do not believe that the requirement that a Federal agency must 
obtain approval of the State government with respect to the use of 
water will stand in the way of undertaking any Federal project. In 
the great majority of instances, the demand for the project has come 
from the State and from the residents of the State. If the State 
wishes the project to go ahead, it becomes incumbent upon the State 
to approve such use of water as is consistent with State law. 

In the case of interstate rivers, we believe it is equally imperative 
that the allocation and use of water be developed by interstate com- 
pact prior to project construction. 
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It is, we submit, folly for a Federal agency to proceed with any 
project unless and until the whole question of water rights has been 
settled. If the Federal agency proceeds without such clarification, 
it runs the risk that it will conduct a project which on the basis of sub 
sequent court decisions it may not be able to operate. 

Another facet of the problem is the right of the Federal agency to 
use water which originates on Federal land. We submit that the law 
in such instances should be that the Federal Government has exactly 
the same right, than would be provided under State law to private 
individuals if the land happened to be owned by private individuals. 

A Federal agency should have no paramount or superior right which 
overrides private rights or State law. 

We submit this is a simple legal concept and one which can be 
readily understood by Federal agencies and by the courts. But if we 
assume any other legal theory or if we assume that the right of Fed 
eral agency to use water is in some not entirely clear manner to be 
superior to State law, we immediately create an uncertainty, a vague 
ness in the legal situation, which defies understanding and consistent 
judicial analysis. 

We wish to express appreciation to Senator Barrett, and the other 
Senators who have joined with him, for leadership in this matter and 
to members of the subeommittee for the careful consideration they 
are giving to the issue. 

Despite the views of some of the Federal agencies expressed here, 
we would like to urge that the committee approve the bill. The issue 
is clear. We do not believe that further study as suggested by the 
Justice Department would clarify the problem. We believe the mat- 
ter should be brought to issue, and that the historical policy of the 
Congress in this connection should be reaffirmed. 

I thank you, Mr. Chairman. 

Senator Anprerson. Thank you, Mr. Triggs, for your statement. 

You say that is part of the policy developed by the American Farm 
Bureau at its regular meeting ? 

Mr. Triees. Yes, sir. The first part that I read has been our policy 
for many years. The last sentence that I quoted from our policy was 
developed at our annual meeting in recognition of the Pelton Dam 
case. 

Senator Anperson. I have had some experience and know how 
carefully the Farm Bureau goes about the business of developing 
policy. I wanted to be sure it was Farm Bureau policy. 

Mr. Trices. Yes, sir. 

Senator Anperson. Thank you very much. 

Senator Barrerr. Mr. Chairman, I am sorry that I was called out 
while Mr. Triggs was testifying. However, I am familiar with the 
resolution of the American Farm Bureau and appreciate very much 
his kindness in coming up here and testifying in support of this bill. 
The Farm Bureau has taken a very firm stand as far as we people in 
the Western States are concerned on this question of water rights and 
many other questions, I may say, and we appreciate very much their 
cooperation. I can say that the Farm Bureau and Mr. Triggs have 
cooperated with we people in the Mountain States many times when 
perhaps the Farm Bureau has not exactly set it as policy, but in any 
event we know the Farm Bureau is sympathetic to our problems. 
This is a peculiarly important problem to us because of the fact that 
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it does involve something which is quite precious to the Western 
States. Certainly agriculture in the West would not be very much 
if we didn’t have some security in our water rights. I guess that 
goes without saying. 

Mr. Triees. That is right. The folks that I have the honor to 
represent are the folks most definitely affected by the present situ- 
ation. 

Senator Barrerr. There is one other point I would like to develop 
here with Mr. Triggs. The chairman assigned me the task of trying 
to work out along with my colleague, Senator Bible, a sort of com- 
promise with Senator Long on the Small Projects Act, and Mr. 
Triggs was very helpful in that undertaking. One of the difficulties 

hat we had in that matter , and which we still have as far as the con 

rence committee is concerned, is the fact that the States other than 
» Western States have not established any definite policy with ref 
erence to the development of their water by appropriation. 

[t has been suggested here, Mr. Triggs, that perhaps we should 
resolve this proposal for legislation by setting up a study committee. 
The position that I take and which T hope this committee will take, 
which I am sure most of the people in the West take, is that we have 
been studying water problems for about 90 years now. We have 
discussed the matter backwards and forwards. Our position on the 
matter is firm and settled. It is a question which is not susceptible 
of compromise. There is the great difficulty. Furthermore, we have 
had conferences and studies over the years. We think no great good 
would be accomplished or no good purpose would be served by extend- 
ing this matter further for the purpose of additional study as far as 
the West is concerned, but at the same time we do find ourselves in 
complete agreement with the Commission which was appointed by 
the President in its recommendation that we ought to make a thor- 
ough survey of the other 31 States and come up with some adequate 
water legislation. I know that you have worked on that particular 
matter for a long time. 

Mr. Triecs. Ina great many of the Eastern States the local people— 
and we have been one of the agencies active in this matter—have now 
instituted either public or semipublic studies of the need for water- 
law legislation in the States. This movement is very active. A few 
State laws have been passed; incomplete, to be sure. This thing 
develops only over many years. We are hopeful that in the next 5 
or 10 years we will find quite a different situation in the Eastern 
States so far as the opportunities to acquire a private right in water 
is concerned, than it is at the present time. 

Senator Barrett. I am quite sure that you are right about that. I 
said all this preparatory to asking you if you agree with me that a 
further study as far as this particular job is concerned with reference 
to the 17 Western States would not do any good at this time. 

Mr. Tracs. I don’t believe so. I believe the urgency of the enact- 
ment of this bill without very much delay is illustrated by what I can 
only term the appalling comments of the Justice Department which 
seem, as I read them, actually to repudiate what the Congress has 
been trying to do in this field over the years. Just to read one sen- 
tence, the Justice Department says: 


Section 5 of the bill might be construed as requiring water deliveries from 
the Colorado River for the satisfaction of all rights to waters of that river 
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heretofore acquired under State law without regard to the feasibility of such 
deliveries. 

They are saying in effect that the Federal Government could dis- 
regard private water rights if they found it a little difficult to comply 
with them. 

Senator Barrett. I think it is a fair statement to say that while 
they profess to believe that vested rights are secure aid are to be 
protected, nevertheless what they are actually doing certainly by im- 
plication might endanger vested rights also, and consequently we 
believe a clarification of that field of law is certainly in order at this 
time. I agree with everything you say. 

Mr. Trices. Thank you, Senator. 

Senator ANperson. Thank you, Mr. Triggs. 

(Off the record.) 

Senator Barrerr (presiding). Unless there is objection, we will 
stand adjourned until 10 o’clock in the morning. 

(Whereupon, at 3: 45 p. m. the committee was recessed, to reconvene 
at 10 a.m., Wednesday, March 21, 1956.) 
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WEDNESDAY, MARCH 21, 1956 


Unrrep States SENATE, 

SuBCOMMITTER ON IRRIGATION AND RECLAMATION OF THE 

Commitrer ON InTertor AND [nsuiaR AFFatrs, 
Washington, D.C. 

The subcommittee met at 10 a. m., pursuant to recess, in room 224, 
Senate Office Building, Hon. Clinton P. Anderson (chairman of the 
subcommittee) presiding. 

Present: Senators Clinton P. Anderson, New Mexico; Joseph C. 
O’Mahoney, Wyoming; and Arthur V. Watkins, Utah. 

Present also: Senators James E. Murray, Montana (chairman) ; 
Alan Bible, Nevada; Henry Dworshak, Idaho; Frank A. Barrett, 
Wyoming; Barry Goldwater, Arizona; Thomas H. Kuchel, Cali- 
fornia; and Gordon Allott, Colorado. 

Senator Watkins (presiding). The subcommittee will be in session. 

The first witness listed on the schedule for today is Mr. George H. 
Roderick, Assistant Secretary of the Army for Civil-Military Affairs. 

We are glad to have you with us. 


STATEMENT OF GEORGE H. RODERICK, ASSISTANT SECRETARY OF 
THE ARMY (CIVIL-MILITARY AFFAIRS) 


Mr. Ropericr. I am glad to be here, Mr. Chairman. 

Senator Warkrns. We will be very much interested to hear what 
you have to say. 

Mr. Ropertcx. I will be interested in having your remarks after this. 

Mr. Chairman and Senators, I am most happy to appear before this 
committee, as the representative of the Department of Defense, to 
discuss proposed legislation governing the control, appropriation, use, 
and distribution of water. 

The problem before you is generally recognized as one that is im- 
portant to the sound deve ‘lopme nt of the Nation. It is also generally 
recognized that the problem is most complex as well as difficult. 

So I am pleased to have the opportunity of assisting this committee, 
in any way that I can, to find a solution to this deep-seated, continuing 
problem. 

In my position as Assistant Secretary of the Army for Civil-Mili- 
tary Affairs, I have been delegated responsibility for various civil as 
well as milits ary functions of. the Department of the Army, among 
which is responsibility for the civil works program of the Corps of 
Engineers. Almost daily, therefore, 1 am working with matters re- 
lating to the development of the Nation’s water resources. 

I was privileged to serve for nearly 2 years as Secretary of Defense 
Wilson’s alternate on the Presidential Advisory Committee on Water 
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Resources Policy. There I had an opportunity to work closely with 
people intim: itely familiar with the problem of water rights, such as 
Under Secretary Clarence Davis of Interior, who I am sure is wel] 
known to this committee. 

To further explain my position, I would like to mention that I am 
not a lawyer, and therefore I am not qualified to discuss the lee 
aspects of water rights. My training has been in engineering. The 
Department of Seuiee will appear ‘before you to discuss the legal] 
aspects of this problem. 

To approach the problem of water rights, we must go back to th: 
early rural life of America when the use of water was considered a 
community right to be enjoyed by all for the satisfaction of natura! 
wants. As the Nation developed, the inevitable conflicts between com- 
munity and individual rights were settled by the application of th 
english doctrine of riparian rights. 

This is the principle that the owner of land contiguous to a strean 
has the right to a reasonable use of the waters of the stream and th: 
right to have the stream flow past his land reasonably unimpaired by 
upper riparian owners. In the east this doctrine still prevails, and 
riparian rights are valuable appurtenances to the land. 

In the expansion westward, new conditions were encountered to 
which the doctrine of riparian rights was not applicable. The need 
for storing water for domestic, agricultural, and mining uses during 
dry periods required different rules to protect the right of continued 
use, regardless of land ownership. Hence, the law of appropriation 
of water was evolved. 

Under this body of law, existing beneficial uses were recognized as 
constituting a prior right to the water of a stream; first in time of 


beneficial use was first in right, and valid property rights to use water 
could be acquired by putting water to beneficial use. 
The right acquired by the appropriation of water has been recog- 
nized from the beginning of the West as a property right, just as 
valued, just as much protected by law as the title to the land itself. 
At the present time the Nation’s need for water is omee tre- 


mendously, and with this growth there is a corresponding need to 
adjust both Federal and State laws governing the right to use water. 

The demand for water by industry, agriculture, and domestic use is 
increasing out of proportion to population increase. New uses for 
water, such as air- conditioning and new industrial uses, create addi- 
tional demands. Supplemental irrigation in the East will require 
more water and, at the same time, will bring problems of water rights 
into focus in the Eastern States. 

It is estimated that for the Nation as a whole, the demand for water 
in 1975 will be about double what it is now. 

All this indicates that legislation governing the control, appropria- 
tion, use, and distribution of water must be most carefully considered 
so that Federal, State, and local responsibilities will harmonize in 
the interest of the Nation as a whole. This thought is well expressed 
in the declaration of policy in section 2 of S. 863, amendments, which 
reads: 


To promote the beneficial application of the available water supplies in these 
regions, it is and has been necessary that public and nonpublic entities be en- 
couraged to make investments in water-resource developments. Security of right 
to the use of water for beneficial purposes is essential to such encouragement, 
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and regulating the acquisition of water rights must be orderly and with full 
recard to the need for stability of such rights if public and private investments 
in water-resource development are to continue on a sound basis. 

Section 6 of the bill provides that, subject to existing rights under 
State law, all navigable and nonnavigable waters are reserved for 
appropriation and use of the public pursuant to State law, and rights 
to the use of such waters for beneficial purposes shall be acquired 
under State laws relating to the appropriation, control, use, and dis 
tribution of such waters. 

A possible effect of this section of the bill would be to subject many 
Federal establishments in the West to State law insofar as the control, 
use, and distribution of water is concerned, and would make the opera 
tion of such establishments subject to the powers of the various States. 
This would result in the exercise of control by State administrative 
officers over the day-to-day use of water on Federal reservations. 

Senator Warxkins. Would you mind a question at that point ? 

Mr. Roperick. Yes, sir. 

Senator Warkins. You understand, of course, that it has been the 
practice now for a long period of time to do just what you say might 
happen ¢ 

Mr. Roprerick. I understand that. 

Senator Warkins. In other words, the State laws in the West have 
governed and the Federal establishments have accommodated them 
selves to State laws, have worked in connection with them, and have 
generally proceeded without any question. 

Mr. Rovericx. I understand, and generally that is true. 

I think you will find in my conclusions why I have any reservations 
at all. 

Senator Warxtns. Are you a westerner / 

Mr. Ropertck. No; I am from Michigan. 

Senator Warkins. You will have irrigation problems up there be- 
fore long. 

Mr. Ropericx. That is right. 

Senator Barrerr. I wonder if I might ask Secretary Roderick if he 
means to relate what he is saying here now with the statement that he 
made in the second paragraph of that same page that we need to 
adjust our State laws. 

You do not mean to say that we in the West have to change our 
system of the appropriation of water, do you? 

Mr. Roprrick. No, and I will not say that, Senator Barrett. 

The Department of Defense recognizes that the problems to which 
this proposed legislation is directed are many and complex, problems 
that are grave and of increasing concern to the entire Nation, but par 
ticularly to those States west of the 98th meridian. 

Accordingly, the Department is most anxious to assist and cooperate 
in the determination of solutions that will result in a sound policy 
relating to water whereby national, regional, State, and local needs 
are adequately met. 

The Department of Defense, in keeping with general policies con- 
cerning State requirements, considers that its water rights should be 
exercised with due regard for State requirements. It accepts the 
principles which recognize water rights as property rights. The De- 
partment, however, shares with you the desire to avoid any legislation 
that might interfere with or endanger adequate national defense. 
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Senator Barrett. Let me ask right there, Mr. Chairman. We have 
had this water law working since 1877, if not 1866, right after the 
Civil War. 

Can you cite any case in the history of America where these wate1 
laws have interfered with the national defense / 

Mr. Roprerick. We have a few cases, Senator Barrett, that we would 
like to bring up that will back up our problem. 

What I am concerned with is precaution only, and I would like to 
point that out. 

Senator Barrer. If you have any case where the laws of the West 
have interfered with the national defense, it is new to me because |] 
thought the West cooperated in every possible way in the de aun - 
America since the States were admitted to the Union as well : 
Territorial days. 

Mr. Ropericx. There certainly is no thought in the Department of 
Defense of accusing anybody of lack of cooperation. 

Senator Watkins. I notice, Senator, if you read that again, I got 
the same impression you did: 

The Department, however, shares, with you, the desire to avoid any legisla 
tion * * *, 

Senator Barrett. Is that not the implication, that we are bringing 
in a bill that will hinder national defense ? 

Mr. Ropericx. I would like to say that I think we are thinking the 
same as you are, with just a slight precaution which I shall mention in 
cone luding my testimony. 

Senator Warxrns. You can understand, Mr. Roderick, we people 
who have been raised in the West and know how necessary water is 
to the West have seen that immense developments have taken place 
under the law as it now exists and under the interpretation of the 
Constitution, as it has been interpreted in the past with respect to 
these matters. It comes to us as a great shock to find that somebody 
finds there is some defect and, if carried to its logical conclusion, that 
defect would set aside everything that has been done. 

Mr. Ropericx. Certainly we would not under any circumstances 
expect that to be done. 

Senator Watkins. And would throw everything into chaos. All 
the water codes would be thrown into chaos. 

Mr. Ropertck. We are in full agreement in avoiding that. 

Senator WaTKrNs. So we are just a little sensitive. 

Mr. Ropericx. I understand; and I can also say I do not know 
what the Department would do without the West. 

Senator WaTxKrns. You need it for more than just bombing ranges. 

Mr. Roperitcx. There is no question about that. 

Senator Barrerr. Let me interrupt here a little and say that there 
would not be a West if we did not have the water law that we have 
had for 90 years. 

Mr. Roperitcx. That is right. 

Senator Barrett. If we throw out our basic water law, the West 
will probably revert back to the Indians. 

Senator Watkins. I want to predict, Senator, that that is never 
going to happen. You are going to be successful with your legislation. 

Mr. Ropvertcx. Mr. Chairman, I am sure that is true. 

Senator Watkins. You may proceed. 





MENT 
Mr. RopErI K. In our opinion, there exists a | 
pproach by the various States to the problems of water rights 
think that was mentioned here the first day. 
Statutes vary greatly as between the States. The instant bill, there 
fore. in the event of enactment at this time, might seriously compli ate 
our national defense. In subjecting the operation of a militarv reser 


? 


\ ition LO State water laws. State approval would be required before 

taking any military action, such as movement of troops, or any other 

action which would alter defense needs for water. Obviously, such a 
tuation could cause serious delay in the procurement of essential 

ater rights, or even completely deny such rights. 

Senator Barrerr. I do not like be continually interrupting but, 


iy coodness, I do not see how » Can and let statements like that 


vO by. 

Senator Warkins. | want tosay with regard to that statement : 

Obviously, such a sil the procurement 
essential water rights, 

uu have already 

yperty right ¢ 

Mr. Roperick. Ye 

Senator Watkins. You do not own all the land out there but 


¢ 


never handicapped when It comes TO natiot al defense. You 


vo and take over within a very few hours’ notice. If vou canno 

ople to voluntarily agree to it, all vou need to do is step into a F 
eral court and vou have the orders and you settle the ditferences afte 
ward and all the legal points. I have been through that. 

You never stopped a minute on land, why should you be stopped or 
water? It is a right the same as the ownership of land is a right. 
There is not the shohtest chance that you will be delayed and vo 
have not been delayed. 

You have taken over hundreds of thousands of acres in the West in 
the last 2 years. 

Senator Barrerr. They can prepare an order of taking within 10 
minntes and you can file the order immediately. You can settle thi 
damages afterward. 

Senator Warkrns. It is all provided for and there is not the slight 
est doubt about that. You can go in any time in the case of war and 
so into New York City and take over the place if you want to, or any 
other place. ‘There is nothing to handicap you at all any more than 
you would be handicapped with any other property right. 

The water and the land usually go together. You can take the land 

nd you can take the water. You can take the water just as quickly as 
you can take the land. But you cannot come in with any paramount 
doctrine like they did in the Santa Margarita. It is contrary to the 

oht to own property. , 

We thought we had that all kicked out when the young man whe 

iounced the doctrine backed down on it and the Attorney General’ 
office backed down here before the Judiciary Committee a number o 
vears ago. 

think you folks down there have the wrong idea about 
would be handicapped. I would be interested in 
kind of case you would be har cicapped in. 
Mr. Roperick. There is ho question about the defense missio} 
nad capped In any way in time of war. I have no ease to presen 
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Senator Watkins. I have never seen them handicapped and I have 
helped them get it, not as an attorney for the Government but as a 
citizen when I stepped in an dhelped them arrange it. 

i have handled a lot of arrangements for water development and 
| know how quickly they can move under the general powers during 
Wartime or any other time, The Government can step in and get it 
so quickly that the other fellow hardly knows what has happened. 

Mr. Ropericx. I certainly would not wish to give any understand- 
ing that we are dissatisfied in the way the thing has worked in the 
West. It is purely a case of precaution, as I explained in my 
statement. 

Senator Watkins. Why do you say then: 

Obviously, such a situation could cause serious delay in the procurement of 
essential water rights, or even completely deny such rights. 

You would not get them for nothing, if that is what you mean. 

Mr. Roperick. Oh, no. 

Senator Watkins. You would have to pay for them. 

Mr. Roperick. And if you asked me personally, I think that is the 
only way it should be. 

Senator Warkins. You pay rent for the battlefields on other ha- 
tions where you fight and you cannot deny the citizens of this country 
equal treatment where you take the property away from them. 

Mr. Ropericx. That is right. 

Finally, there is no assurance that future changes in State laws or 
procedures would not further complicate the ability of the Depart- 
ment to carry out its defense mission. For these reasons it is im pos- 
sible to determine at this time the precise scope and effect of S. 863, 
amendments. 

That is on the defense mission. 

Senator Watkins. Would you restrict that to the States outside the 
17 Western States where we have the doctrine of appropriation? Be- 
cause that has been studied for nearly a hundred years. 

Mr. Ropericx. I am referring, Mr. Chairman, to the President’s 
Advisory Committee’s suggestion that a study be made to find out what 
the effect of all these things is. 

Senator Watkins. You can go on studying them but in the mean- 
time, we expect to go on using the water. 

Mr. Ropericx. I would expect that to be so. 

Senator Warkrins. And expect the State laws to be in full operation. 

Mr. Ropenricx. Yes, sir; we would think so, too. 

Senator Barrett. I wonder if Secretary Roderick knows that there 
have been many, many studies made by the Western States on this 
particular matter ? 

All of the Western States, the engineers and attorneys general, met 
in Denver in 1943 and went over this whole matter at that time and 
made a comprehensive study and a complete record, and the report is 
just as applicable today as it was then. The issues were precisely the 
same then as they are now and the facts were the same then as they 
are now. Furthermore, the situation has not changed materially in 
YO years, 


On 14 occasions the Congress has repeated its position on the matter. 
The law is well settled in the West. The people are united on the 
matter. If you would ask them to make a study and ask them to 
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ome in and report when they were through with the study, you might 
es urprised to learn that they could n nake the study and make their 

report in 15 minutes. I grant that the West will sts and on its historic 
sition that States rights on the control, appropriation, and use of 
eir waters must be respected. 

Mr. Roperick. Senator Barrett, may I ask this: Would that study 

» that quickly determine what the effect would be on the defense 
sion 4 

Senator Barrerr. Why, of course. 

Vir. Roperick. That is what I am referring to. 
nator Barretr. Why, of course. Defense has never been inter- 

with, Mr. Roderick, in any way, shape, or form by the peop le 
West, and it never will be. They have proven that in every 
ur. 

There are all kinds of provisions for the defense of America and 
obody questions it at all. 

Senator Warkins. The proof of the matter is the way it has been 

erating over two world wars. 

Reperick. That is right, and I would like to reiterate that our 
osition is only one of peace aution ; it is not one of antagonism at all. 
ould like that to be clea 

Senator Watkins. You can understand that after we have studied 

vater problem out there for better than 100 years, you are sort 
aving the red flag when you say to study this prob lem again. 
. Roperick. Certainly we did not want to wave a red flag except 
io what effect it might have on ie ‘rn defense programs. 
ator WaTKins. If you have a modern defense program, you can 
omit the proposals if you think there is anything needed by way of 
hange in the water laws and let us know about them. But you must 
ive some ideas you were going to point out. 

Mr. Roperick. We have some cases here that show some of these 
lay-to-day problems. 

Senator Warkins. We would be glad to hear of them. 

Mr. Ropericx. The only thing is that there are some and that is the 
nly reason why we put up the red flag. 

Until the pertinent laws of the various States lying West of the 
sth meridian have been studied to determine their effect upon mili- 
iry operations, the Department of Defense is in no position to 
mment in detail on S. 863, amendments. Such a study or exam- 

ination must consider underground water problems as well as sur- 
face water problems. It should include the Eastern States where the 
ise, control, and distribution of water is of growing concern. 

We believe that the importance of the bill to the development of 
he Nation, as well as the need for flexibility in milits te gs itions 
essential to the security of the Nation, justify caution in the con- 
sideration of this problem. 

In view of the existing situation, the Department of Defense rec- 
mmends that a study be made by the Federal Government in col- 
iboration with State and local entities to determine the relation- 

\ips between Ere rty rights to water, and the social and economic 
evelopment of the Nation and the area, as well as the principles and 
riteria which should be incorporated into Federal, State, and local 
laws regarding water rights. This is also a recommendation of the 
Presidential Advisory Committee on Water Resources Policy. 
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Meanwhile, we shall be glad to work with this committee, with repre- 
sentatives of the various States and other interested agencies, in 
order to solve individual problems in the light of their special cir- 
cumstances. This we would do without prejudice to any broader 
policy that might be developed ultimately. 

Because of our sincere belief in the need for a detailed study of 
this entire problem, the Department of Defense, in the national in- 
terest, recommends against enactment of S. 863, amendments, at this 
time, and I stress at this time. 

Mr. Chairman, before any further questions are asked, I would just 
like to add that the Defense Department position is rather a simple one, 
J think, in a rather complex field and as an alternate to Mr. Wilson 
on this Resources Committee of the President’s, we came up with a 

vholehearted acceptance of the recognition of water rights as property 
rights. 

“There is no question in our mind. Our only concern is one of 
precaution and we would like to assure you that it is only the defense 
mission we are looking at, and that we are not doing anything at this 
time. 

Senator Warxkins. Had you had any trouble whatsoever in the 
past ¢ 

Mr. Roperick. Very, very minor troubles. 

Senator Watkins. La rgely matters of procedure ? 

Mr. Rovericx. Some of them were procedures, some of them are 
day-to-day State problems. 

Senator Watkins. As a matter of fact, is it not true that the first 
time the Defense Department has been alerted to this matter has been 
recently when the Justice Department suddenly made public its po- 
sition ¢ 

Mr. Ropericx. I do not know; that probably brought about some 
alertness. 

Senator Warkrns. In other words, they have advised you people to 
be very cautious? 

Mr. Ropertck. At least the Defense Department’s thinking, and it 
ix a proper position, is taking precaution; and I think they should. 
I think you all agree that they should. 

Senator Warxrns. I noticed the Attorney General’s office advises 
the Government but they have not always been right. We are hoping 
that we can get them reformed on this matter. 

Mr. Ropericx. As I said at the beginning, I am not a lawyer and 
I do not feel qualified to enlarge on the legal side, and I am only 
thinking of the precautionary side. 

Senator Warkins. Any questions ? 

Senator Dworsuak. Mr. Secretary, recognizing that the Western 
States contain so much public domain, do you contend that there is any 
essential difference between the application of the water laws in the 
West as contrasted with the States in the East where there is no public 
domain ? 

Mr. Ropertcr. I do not know that I am qualified to answer that, 
Senator. 

Senator Dworsnax. These views in this statement, are they predi- 
cated on any contention of that kind? 

Mr. Ropericx. No; I am sure it had no predication on that. 
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Senator Dworsirak. You do not feel that the States in the West 
having this public domain, like my State of Idaho, which has 65 per 
ent of its area owned by the Federal Government, should be subjected 
o any different treatment than the States in the East which have no 
public domain ? 
~ Mr. Roprertcx. Senator, I am sure that that had no basis for this 

osition at all. 

Senator Dworsnax. I followed your statement with much interest 
ind I am just wondering whether you think, in order to promote and 
safeguard our national defense, it 1s necessary to set up any arrogant 
doctrine or procedure which would deprive the Western States of thei 
constitutional rights insofar as water is concerned 2 

Mr. Roprrick. Certainly we had nothing like that in mind. 

Senator DworsHak. You feel that there has been complete « ‘oopera 
tion and a desire on the part of the Western States to participate to 
the fullest extent in the national defense program. 

Mr. Ropertcx. To my best knowledge, Senator, I think that they 
have cooperated at all times. 

Senator Dworsnak. Well, it seemed to be a slight intimation 

carried by some of your comments that there may have been some 
reluctance in the past, or that you may encounter some indisposition 
on the part of these States in the West 1n the future, to cooperate fully 
and that there may develop some roadblocks which might interfere 
with defense planning ? 

Mr. Roperick. Senator Dworshak, we do not think that will happen 
but we are throwing up the precaution that if we could, we would Iil 
some assurance that that would not be a situation that we would Te 
We actually do not think serious roadblocks will develop. 

Senator DworsHak. You necessarily must have had some experience 
in the past which would justify the antic ipation that you would not 
have the fullest cooperation of the States insofar as making wate: 
available for any defense programs / 

Mr. Roverick. We actually think, Senator, that the States have 
cooperated and will continue to cooperate. We have no indication 
that they will not. 

[ am just pointing out this caution, and that is to be sure while 
we are reviewing this that the defense mission is continued to be 
protec ted. 

Senator Dworsnax. If you have not had any experiences in the 
past—that is, the Defense Department—which might justify this con- 
clusion, I cannot understand why you feel it is essential at this time. 

Mr. Roprerickx. We have a few cases which I would lke Colonel 
Robertson from the Marine Corps, who is here this morning, to explain. 
These will indicate our reason for bringing up caution. This is not 
in the way of an antagonistic position, this is just. the reason for our 
precaution on this. 

Senator Dworsnaxk. Mr. Secretary, I certainly do not construe your 
remarks as reflecting any antagonism, but at the same time, it seems 
rather inconsistent that you would even indicate in any way or insin- 
uate that there may be some lack of cooperation on the part of the 
State governments in the West. 

Mr. Roprricx. Senator, I do not think it is a lack of cooperation 
it is a point where, certain conditions existing, there could be delays. 
[It is not a lack of cooperation. 

75335—56——10 
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Senator Dworsnak. That is all. 

Mr. Roprericx. Mr. Chairman, I do not know whether at this 
time—— 

Senator Barrett. I would like to ask a question. 

That last statement that you read was in addition to the prepared 
statement ¢ 

Mr. Ropericx. Yes. 

Senator Barrerr. Would you mind reading that again? 

Mr. Roperick. 4% sir. 

Mr. Chairman, before any questions from the committee, may I 
say that the Defense Department position is rather a simple one in 
a comple x field. Asan alternate for Secretary Wilson on the Presi- 
dent’s Advisory Committee for Water Resources, I was a party to the 
wholehearted acceptance of the recognition of water rights as property 
rights. Our only concern is one of precaution. 

We wish to know, this is what I meant to say, we wish to know, as 
each member of this committee I am sure does, that there is no doubt 
that the defense mission of every commander in the field is protected. 

Senator Barrerr. As I understand your statement, Mr. Roderick, it 
is that after you served on this commission for 2 years and studied this 
whole matter, you came to the firm conclusion that under the laws of 
the Congress enacted in 1866, 1870, and 1877, that the States do have 
the right to make appropriations to citizens for property rights for 
the use of the waters of their States? 

Mr. Ropericx. Yes, sir; that is right in our report as such. 

Senator Barretrr. Let me ask you this question: 

You are very firm on that position ? 

Mr. Ropericx. That is part of our position which I was a party to, 
although I was not a member to it. 

Senator Barrerr. If the Attorney General has a position contrary, 
would you change your position ? 

Mr. Rovericx. Senator, I do not know whether I am qualified to 
answer. 

Senator Barrett. Let me tell you what the Assistant Attorney Gen- 
eral says. You are acquainted with Mr. J. Lee Rankin, the Asistant 
Attorney General ? 

Mr. Ropericx. Yes. 

Senator Barrerr. Let me read you the testimony he gave over in 
the House. I am reading now from page 50, volume 1, of the hearings 
in the House, 

Mr. Aspinall, the Congressman from Colorado, asked this question 
and I will not go through the whole matter but I will confine it to this 
very point. 

Mr. ASPINALL. It is a property right, but it is not the original property right. 
The original property right must first be in the entity that has control over it. 
Did not the Blue River case in Colorado turn on this very point—that the 
Department of Justice asserted that it still had the property right in the water? 

ir. RANKIN, That was asserted, but it was never tried out. 

Mr. ASPINALL. Nevertheless, that is your position, is it not? 

Mr. RANKIN. In the unappropriated water, not in any appropriated water. 
And the reason we arrive at that position is that we have tried to search and 
find any place that the Federal Government had ever conveyed away this prop- 
erty right, which is the right to the use of the water. 


He takes a contrary position to you. 
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Mr. Roperick. Senator, I believe that the difference between this 
document which I was a party to, although Mr. Wilson was the official 
member and I was an alternate, is a document of policy rather than 


legality. Even if this might not be legal in Justice’s opinion or some 


other legal men, and I am not qualified to say, this is still a matter of 
poli ‘y with this committee rather than that “is it legal or not. 
Senator BARRETT. Iam vlad to he: r you say y th: at. 
What you are saying is, that re al ss of Mr. Rankin’ s opinion that 
vour judgment some legislation should be enacted. Is that pre- 


ely what you are saying? 


Vin Re DERICK, That is the recommendation of this policy com- 
mittee, 
Senator Barrerr. That is what we are trying to do in this bill. We 
re tr; ing to write language that will carry out that policy in spite 
e position of the Attorney General. 
Mi . RopertcK., Senator, I believe that with the precaution of the 
ense Department my ivbe it is too precautionary; I am not quali- 
fied to say, but I do not believe it is—we are in agreement. 
[ think we are talking about very much the same thing with our 
precaution taken care of. I think it is that simple. 
Senator Barrerr. I agree that, perhaps, there is some degree of 
unanimity of opinion between us in that regard. That is precisely 
hat we are trying to do and the Attorney General is opposed to it 
and you are in favor of it. 
(nd I am glad to hear you take the position in that regard. 
Senator Warxrys. Mr. Chairman? 
The Cuatrman. I have no questions. Iam an interested spectator. 
Senator Warkins. Any further questions? 
If not, we want to thank you, Mr. Secretary, for the statement you 
have made. 
Senator Dworsnak. Mr. Chairman, was the colonel to testify ? 
Mr. RopertcK. Did you still want to hear some of these cases about 
which we wanted precaution ? 
Senator Watkins. Yes. 
(The following supplemental report was received from the De- 
partment of the Army :) 


DEPARTMENT OF THE ARMY, 
OFFICE OF THE ASSISTANT SECRETARY, 
April 12, 1956. 
Hon. JAMes E. Murray, 


Chairman, Committee on Interior and Insular Affairs, 
United States Senate. 


DraAr Mr. CHAIRMAN: During my testimony before the Irrigation and Recla- 
mation Subcommittee of the Senate Committee on Interior and Insular Affairs 
on March 21, 1956, on S. 863, 84th Congress, a bill to govern the control, appro- 
priation, use and distribution of water, it was requested that the Department 
of Defense submit any amendments to the bill which might make the bill accept- 
able to the Department. Also, Senator Barrett inquired as to whether it was not 
a fact that the Department would not be in any different situation with reference 
to the problems testified to under the proposed bill, than it is under existing law. 

After careful study, the Department of Defense is unable to suggest any per- 
fecting amendments which would overcome the objections of the Attorney General 
to the constitutional aspects of this bill and, at the same time, achieve the 
objectives of the sponsors of S. 863. 

In response to Senator Barrett’s inquiry, the Department of Defense believes 
that it is not now in the same position because (a) the Department is not now 
legally bound to comply with State laws; (b) some problems might arise under 
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existing laws which have not as yet arisen; and (c) there are undoubtedly many 
roblems, some of which may now be foreseeable and others which may not be, 
vhich might arise as existing State laws are modified or new State laws enacted, 
to all of which modifications or additions the Department, under 8. 863, would be 
legally bound to conform. 

The Bureau of the Budget has advised that it has no objection to the submis- 
sion of this report. 

Sincerely yours, 
GEORGE H. Roperick, 
issistant Secretary of the Army (CMA) 


Mr. Roprrick. Colone] Robertson ? 


Senator Warkrns. Will you identify yourself, ple 


STATEMENT OF COL. E. B. ROBERTSON, HEAD, OPERATIONS BRANCH, 
MARINE CORPS 


( olonel Rovertson. | aim Col. K. B. Robertson, head of the opera- 
tions branch of the Marine Corps. 

I will give a few aE of the problems which we have had and 
which we think we would continue to have under this bill. 

These exam iples are givell as within the framework of property 
rights. We recognize that. We are talking of problems after we 
thought we had bought rights. 

Senator Watkins. Just for the record, will you give me something 
about your background and your quali fications? We have your of 
ficial position but we want to have your training. 

Colonel Ropertrson. I am a civil engineer by education, sir. I have 
aie involved in the ee ation of the pene Cc orps posts and stations 
for over 10 years and in direct charge of the physical operation of 

hose posts for over 5 years. 

Senator Watkins. You may proceed. 

Colonel Rosertson. In this particular case, we bought 135,000 
acres of land and have fee simple title and we bought the riparian, 
appropriative, and preser iptive water rights. 

Senator Watxrys. That is the Santa Margarita matter ? 

Colonel Ropertson. Yes. We used that place to train Marines, to 
store ammunition and for the Naval Hospital, and exclusive juris- 
diction has been granted. 

Over the years we have been having a controversy there and here 
are some of the contentions. 

I am trying to emphasize that the thing we are interested in is the 
internal administration of our own property rights. We feel that 
the Defense Department, having an enclave of this kind with thou- 
sands of Marines, that we should have some freedom of movement 
within that enclave. 

Here are some of the contentions of the State. I-might add that 
I can document if need be to show each of these cases and indicate who 
said it and under what circumstances. 

The State maintains that the military use of water is not a proper 
riparian use. 

Senator Warxkins. The State of California? 

Colonel Roperrson. Yes. 

The result of that policy in our case would be that the military 
service could no longer utilize its riparian right to water but, for 
military purposes, would have to seek an appropriative right. It 





WATER RIGHTS SETTLEMENT ACT 143 


to apply for some of the water because, under their con 


tion. we could not use it for a military purpose, 

Chen we get to the next contention, that the State water code does 
not give priority to or even mention military use. It must follow 
then that application to appropriate under this policy would put all 
military applications at the foot of the list. 

Senator WATKINS. Just a moment. 

Che military use is consumptive use largely, is it not / 

Colonel Roserrson. Yes, sir; I must say I am not a lawyer but I 
have read the book and if says the first priority is domestic use and 
the next is municipal and the next is agricultural, I believe, and the 
next is industrial. The military use does not appear. 

Senator Warkrns. Well, it does not appear by specifying that 
particular division, but do they not actually come within the con 
sumptive use purposes of the law? 

Colonel ROBERTSON. We feel so, but IT am CIVING the committee the 
ontentions of the State. 

Senator Warkrns. In other words, the Marines use water the same 
is any other inhabitant of California would use it / 

Colonel Rosperrson. In our controversy, however, the State’s at- 
torneys have taken the position I am outlining, not my position, it 
s the position they have taken. 

Senator Watkins. With respect to riparian rights? 

Colonel Rosertrson. Also, to military use not having priority over 
these other uses. 

Senator Barrerr. Is not this the question which was settled by 
egislation ¢ 

Senator Warkins. I do not know whether it was settled. 

We passed a bill authorizing the Santa Margarita project and I 
thought we all came to some sort of understanding. 

Senator Barrerr. I thought we did. 

Colonel Rorerrson, The bill was passed and it required a report 

the committees of the House on progress. We have reported 
progress and I could, if desired, submit a copy of that report for the 
record. 

In short, the local people out there, by public statements in the 
press, said the bill was unacceptable to them and they have done 
nothing. There are also provisions in the bill that have to be met 

nd they have not been met and nothing has happened. 

Senator Warkrns. You bought property for military use? 

Colonel Roprerrson. Yes, sir. 

Senator Warxrns. The United States did. With that property 

i thought you had certain water rights? 

Colonel Rosertson. Yes, sir. 

Senator Warktns. In that position, you probably are the same as 
ny other purchaser of property ¢ 

Colonel Rosertson. That is right. 

Senator Warxktns. You would have to submit to the law. If you 
vant to condemn property and take it over for the purpose of military 
use, of course you have supreme power to do that, but you elected to 
go on in this situation by buying the property and what you thought 
vou had with it, certain water rights? 

Colonel Rosertrson. Technically, it was a condemnation. It was 
a negotiated settlement but the condemnation proceedings were fol- 
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lowed. We did condemn these water rights. We did condemn the 
land to which they were appurtenant. 

Senator Warxkins. It is a question of what you actually got under 
your condemnation ? 

Colonel Rorrerrson. The State is contending that under their law 
we cannot do these things that I am trying to outline. 

Senator Warkins. Well, I am not entirely acquainted with the 
case but I have heard some phases of the case discussed by attorneys 
who represented the United States in that matter 

Senator Barrerr. I wonder if we could pinpoint the matter at issue 
between the Defense Department and the State of California 

If someone else, if some individual or some corporation, had ac 
quired by purchase the same rights that the Defense Department ac- 
quired through negotiation and condemnation, would they not be in 
precisely the same position before the State authorities in California 
as the Defense Department was? 

Mr. Ropericx. It would depend on what their use was. 

Colonel Rozerrson. This problem was brought before the judge 
and he ruled that the military use was a proper riparian use. The 
State, of course, appealed from that ruling. The judge said: 

It is beyond my comprehension that the State law means that the Marine ha> 
to carry a shovel to get a drink of water. We have to recognize that it is a 
military function that is going on there and they cannot literally comply with 
laws that were built around agricultural problems, principally. 


That is what we are saying. Weare saying that we bought this right 
and we have it to apply to military use and in the internal administra 
tion of those water rights for military purposes, that we cannot compl) 
with these State laws that were directed to specific agricultural prob 


lems and did not take into account military problems. 

Now this bill, as I understand it, would say that in the future period 
at Camp Pendleton, you will have to bow to these State contentions, 
which will give us great problems. 

Senator Barrerr. The difficulty you had was not under this bill, 
it was under the law that existed since 1877, at least since 1902? 

Colonel Roserrson. I am not a lawyer, sir, but as I understand it, 
the bill that was proposed would subject us to all State law. 

Senator Barrerr. The trouble you came into came under the old law. 

The difficulty you had in California did not come under a bill that 
was not passed, did it? 

Colonel Rosertson. No, sir. 

What I am trying to say to the Senator is this: that our trouble 
came about and in the course of that trouble the State says, “Our law 
should be applied,” and that is exactly what this bill is saying. 

In the application of the law, they contend these things. 

Senator Barrerr. There is no change, then, between the existing 
laws and this bill in that respect, is there? 

Colonel Ropertson. To the extent, that State law would be applied 
by this bill. 

It has been the contention of the Government attorneys that State 
law cannot apply. It isa military function inside the military enclave, 
and the property rights having already been established. 

Mr. Ropericx. Senator Barrett, I believe that is exactly the point 
about the studies. If there would be some uniformity about the studies 
as was mentioned here Monday, that would clear that up. 
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I think that is another example of what we are thinking of. Maybe 
if it can be done in 15 minutes because of past studies—— 

Senator Barrerr. I do not think you are going to get any studies 
where the States are going to re linquish their property rights. I do 
not think the Federal Government is going to require that. We in 
the West cannot give up the control over our waters. 

You can protect your rights and under State law, everybody is 
treated alike. The Federal Government is treated precisely as any 
other applicant under State law. 

There are some complicaticns out in California because of the fact 
that under California law they follow partly the riparian doctrine and 
partly the appropriation doctrine; that does make it somewhat 
involved. 

[ think that other than probably the State of Washington, that is 
the only 2 States in the West that follow both of those 2 doctrines 
and try to work them in together. 

Mr. Roperick. Senator, I am sure that is what we all meant by 
getting together, to get some uniformity if possible. Maybe it cannot 
be done. 

Senator Barrett. I do not think you can get any uniformity where 
you ask the other Western States to relinquish their rights. 

What I meant when I said we would get together in short order is 
simply this, that I think the West is so ‘determined about the matter 
that our position is that we must stand firm and unyielding on the 
matter of State-control of our water. 

I know the Marines have a mighty strong organization and we are 
proud of them but when it comes to water rights, I think you will find 
a pretty strong group lined up on that side, too. 

Mr. Rovericx. That is re: ully what we were trying to point out. 

Senator Warkrys. I would like to ask the Colonel about the situa- 
tion a little further. The Government went in and purchased prop- 
erty and you would not expect to get any more in the purchase of the 
property than the person who sold it to the Government had, would 
you ¢ 

Colonel Rosertson. Quantitatively, yes. We thought we bought 
the water rights through condemnation. 

Senator Warxkins. And the question came up between the Govern- 
ment and the State as to what rights you got when you bought 
that ? 

Colonel Rozsertson. The contention of the State, in short, is, since 
we are doing something different with the water, we have to apply to 
them and abandon what we bought. 

Senator Warkins. So there was no real controversy between the 
Government and the State as such, but you were in the position, not 
as the sovereign, but as a purchaser of private rights from citizens 
of the United States. 

Colonel Ropertson. You are getting into legal matters and I am 
not qualified to speak of sovereigns and so on. 

As I understand, as a layman, we consider that the United States 
in its defense function, having bought the property and applied it 
with the knowledge of all, including a cession of jurisdiction from 
the governor of that enclave, the military commander then within 
that property right and within that enclave and for military purposes 
is entitled to do as he sees necessary with that water for his purposes. 
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Senator O’Manoney. Stated more simply, Colonel Robertson, as a 
purchaser of the property with its appurtenant rights, the Govern 
ment in seeking to use this as a Marine base was in the same position 
as a farmer who might have bought the same property with the same 
water rights and wanted to use them for domestic purposes to sup 
port his work. 

All that the Marine Corps wanted to do was to provide the water 
which the Marines needed, sometimes to drink, sometimes to bathe, 
sometimes to have the laundry wash their clothes in, a wholly do- 
mestic use ? 

Colonel Roperrson. Yes, sir. 

Senator O’Manoney. That was the way it was set up, was it not! 

Colonel Roperrson. Yes, sir. 

Senator Warxrns. Could not that have been accomplished under 
State law ? 

Colonel Roserrson. If the contentions of the State, which I am 
outlining, were followed, we could not for the reasons that I am 
giving, because the State says that applying these contentions to our 
use, we would have to do certain things. 

Senator Watkins. The owner, the person that sold the property, 
would have had to do the same thing? 

Colonel Ropnertson. He was not in the Marine Corps business. 

Senator Warkriys. That is true, but unless you are actually going 
to assign some overall right over and beyond what the person from 
whom you purchased had, you would still be bound by the State law 
that would apply to the individual ? 

Colonel Roserrson. He had a riparian right for water among 
aaa which gave him the right to use the water, say, to grow 
alfalfa. 

Senator O’Manoney. Colonel, I want to get into this because I sat 
through it. You are not a lawyer? 

Colonel Rovertson. No, sir. 

Senator O’Manoney. It may be that the committee does not realize 
that the Santa Margarita controversy was one which revolved around 
an attempt to get water after the Government had purchased this land 
for the irrigation of utterly dry land around it. 

During the controversy, and as a result of the controversy, which 
had its basis in a purely speculative venture, the State of California 
changed its constitution for the purpose of expelling the Marines so 
that we do not have here at all the issue involved in Senator Barrett’s 
bill. It is utterly different from that bill. 

Senator Barrerr. Senator, you were not here when I asked the 
Colonel a a re a moment ago and I would like to ask you this ques- 
tion, if the chairman will permit me. 

Senator ¢ Y Manoney. I will take the oath too, if you want. 

Senator Barrerr. I know you are familiar with the case but I want 


ask this ques tion: 

If some private individual or 1f some corporation was in precisely 
the same situation as the Marine Corps found themselves in, would they 
not be required to go to the State authorities and comply with State 
law precisely as the Marine Corps was required to do. 

Senator O’Manoney. They would have, of course. But the point 
in this case is that the State law and the constitution were changed for 
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the partic ular objective of getting the Marines out. That is an utterly 
unusual thing and would scarcely take place, oh, once in a million times. 

Here we had a group of speculators who had powerful newspaper 
nterests and powerful political control and they were seeking in an 
trea where there was not sufficient land, not sufficient water, to de ‘~prive 
the Government of the water required under State law to service the 
Marines in order that they might use that same water to sell dry land 
that without water they coul 1 not sell at all. 

Senator WATKINS. Mr. ( ‘hairman, | think at this point it might be 
interesting to have the California amendment to the constitution in the 
record. I assume that what I have here is a correct copy and it reads 

follows: 


ARTICLE XIV. CALLFORNIA STATE CONSTITUTION (ADDED NOVEMBER 2, 1954) 


Sec. 4. Whenever any agency of Government, local, State, or Federal, hereafter 
acquires any interest in real property in this State, the acceptance of the interest 
shall constitute an agreement by the agency to conform to the laws of California 
as to the acquisition, control, use and distribution of water with respect to the 
land so acquired. 


Senator ANDERSON. Senator Watkins, you would agree that here 
after all the Government agencies ought to go into Wyoming, Utah, 
r New Mexico? 

Senator Barrerr. They would have no trouble 

Senator Anprrson. I wonder if you would mind if | now tempo- 
rarily stopped your testimony and permitted the Secretary of the In- 
terior to give his testimony. He is going out to Oregon this afternoon 
to check into the rise and fall of the tides out there. 

Senator O’Manonry. Is it a maritime question that is taking him 
out there? 

senator ANprrson. Purely maritime. 

Senator O’Manonry. I see, 

(Srarr note.—Colonel Sey ‘rtson subsequently submitted the fol- 
lowing supplemental material, in the form of notes, with respect to 
difficulties experienced by the armed services in endeavor ing to comply 
with the laws of the States in which military installations are located :) 


SITUATION 


Bought 135,000 acres in fee simple including all water rights of prior owner 
riparian, prescriptive and appropriative. Used for training marines, storing 
ammunition and naval hospital. Exclusive jurisdiction has been granted. 

1. Example.—In belief upstream diverter was taking Government water, asked 
State engineer to examine situation and if in fact the upstream diversion was 
improper further asked him to stop the diversion and cancel any permits which 
infringed on the Government’s rights. 

State engineer said he had no basis for administering the stream until the 
rights of the parties had been adjudicated. Further, he had no authority to 
cancel permits. The State engineer recommended the United States take the 
matter to court. 

2. Erample.—The State maintains that military use of water is not a proper 
riparian use. 

The result of such a policy would be that the military services could no longer 
utilize riparian rights already paid for, for military purposes but would have to 
seek an appropriative right. Then, we get to the next example. 

3. Example.—The State water code does not give priority to or even mention 
“military use.” 

An application to appropriate under this policy would put all military ap- 
plications at the foot of the list. All too often streams in this State are over- 
appropriated. A low priority permit in such event would be valueless. Of 
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course, there is always the possibility that the State would deny the Federal ap- 
plication or place intolerable conditions on a permit. 

4. Example.—The State maintains that it owns the very molecules of water 
and only allows use thereof. 

Such a policy would greatly hamper the flexibility of operation of this sta- 
tion where a large part of the water consumed is reused sewage effluent. Here 
we would need to reappropriate with State permission for the amounts of sew- 
age repumped for human consumption, irrigation, and replenishment of the 
fresh water barrier at the mouth of the stream. 

5. Example.—State law permits others to appropriate water which for any 
reason is unused for specified periods. 

Applied to defense installations which fluctuate in strength—and water 
needs—as the needs for defense change, this policy could over the years deprive 
the Federal installations of their water supply. This camp approached a 
strength of 60,000 during World War II, then fell to a low of 12,000 for several 
years and is now slowly but surely advancing to a level-off strength of nearly 
100,000. Defense needs, however, could reduce this camp to 5 or 10,000 over- 
night for extended periods. 

6. Example.—The State maintains that water must be used in the watershed 
of origination. 

The camp in question is largely operated in contravention of this policy. To 
comply would require the abandonment of tens of millions of dollars in con- 
struction which are outside the watershed because troops could not use water 
therein. To maintain the necessary number of troops in this area, it would be 
necessary to create new housing facilities for them within the watershed and 
then transport the troops several times daily to and from their training and 
duties. The expense involved would be tremendous, but the loss of training time 
and resultant decrease in combat efficiency would be irreparable loss to the 

ational a nse effort. Similarly, over 1,000 family quarters would be without a 
water supply and subject to similar displacement. 

7. Exrample.—The State engineer administers each water-producing facility, 
well or otherwise, as to place of use, rate of use, and purpose of use. 

Followed literally, the military commander could not move troops within a 
camp or to a camp until the State engineer had approved the requisite change 
in water use. 

8. Example.—The State engineer requires extensive reports on the usage of 
water. 

The publishing of such information would multiply many times the opportunity 
of hostile forces to obtain and collate conclusive data as to troop concentrations 
and troop movements. Such advance information would “telegraph our punch” 
and be of inestimable value to an enemy and comparably harmful to the welfare 
of this country. Such information should be as closely guarded as the sailings 
of troopships in the best interests of the security of this country. 

9. Example.—The proposed bill would leave us in a void of uncertainty. The 
armed services would, in the internal administration of its water assets, be 
subjected to the laws of the several States and their numerous subdivisions, not 
only as they exist now, but as they may be altered by statute, custom, or procedure 
in the future. It is difficult to see how those charged with defense responsibili- 
ties can perform those functions when others are in control of the very impor- 
tant and compelling tool that we find water to be. 

10. Erample.—tThe bill in effect will sever all water from public domain land. 

Recently the Marine Corps was faced with a need for a firing area for the 
newer and longer range and higher trajectory weapons. The course followed 
was to go into an isolated desert area and seek a water source that would support 
the necessary personnel, then to withdraw the range area including the land 
overlying the pool of water from the public domain. Construction and use com- 
menced immediately. This occurred under the pressure of the Korean situation. 

Under State law we would have, after finding the water (and in this case it 
was a pure discovery), had to apply to the State engineer for the use thereof. 
On the one hand, he may have granted a permit, but, on the other, he may have 
said something along these lines. “There is a town nearby. It should be per- 
mitted to grow. You will increase its potential to grow. This water that you 
have discovered has accumulated over countless centuries and as a practical 
matter is not being replenished. I find that a certain percentage of the water 
you found should be reserved for appropriation by your neighbors.” The residual 
available to the armed services could very easily limit our ability to perform the 
necessary functions and even preclude any investment whatever, forcing us to 
repeat the search process. 
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Senator Anperson. Mr. Secretary, we are happy to have you with 
usagain. We always enjoy having you and we thank you for coming 
this morning and hope we have not inconvenienced you. 


STATEMENT OF DOUGLAS McKAY, SECRETARY OF THE INTERIOR 


Secretary McKay. Mr. Chairman, I want to thank you for the 
opportunity to appear before you today on the very important sub- 
ect of western water rights. 

[ approach this appearance with a frank recognition that any dis- 
ussion of the problems before this sube ‘ommittee tod: ay involves legal 
juestions of great importance. I am not a lawyer, and I am not pur- 

porting to advise this subcommittee on technical aspects of the bill 
under consideration. 

However, as you may know, I am a native of the State of Oregon. 
Consequently, as you can well appreciate, I do have strong convictions 
on the importance and integrity of State water law. 

My grandfather arrived in Oregon in 1842. In those days there 

vere no recognized principles of water law or land law. The people 
wh undertook the hazards of making a new life for themselves in 

the vast western country joined together to set up their own rules and 
rulations respecting law and order. 

“My own State-of Oregon, unlike most of the other Western St: a 
started out with the traditional concepts of water law developed in 
the Eastern States. As you know, the coastal belt of Oregon tres 
too much water during certain seasons of the year, and they holler 
for the engineers, while the eastern portions of the State have far 
too little water. Even in the western area there are seasons of the 
vear when there is not enough water unless it is stored during the 
rainy season. 

As a matter of fact, I might say that the first irrigation project 
n Oregon was in 1852 and it was in Jackson County, west of the 
Cascades. So we do have storage of water even in the humid section. 
That is not really humid but it has about 25 inches of rainfall a year. 

Over the years the people of the State learned that the traditional 
ideas of water law were not satisfactory and eventually the concept 
of prior appropriation for beneficial use became the est: ablished_ prin- 
iple i in our State. 

As a result, it has been possible for arid and semiarid districts to 
become productive through irrigation. Towns and cities have grown 
where only sagebrush grew before. This type of growth could not 
occur in Oregon, or elsewhere in the West, if rights to the use of water 
were insecure, 

I recently had the honor to serve as chairman of the Presidential 
Advisory Committee on Water Resources Policy. In our report we 
recognized the vital importance of secure water rights in the economy 
of the Western States. In that report we said the following: 

As expansion continued westward, new conditions were encountered to which 
the doctrine of riparian rights was not suitable. The arid and semiarid climates 
of the more Western States made it necessary to store water supplies to meet 
domestic, agricultural, and industrial needs during the dry seasons. Western 
mining was also largely dependent on a continuity of water supply. A rule was 
evolved to meet local customs and comomn interest, that the one who first applied 
water for beneficial uses, whether for domestic, agricultural, mining, or manu- 


facturing purposes, was entitled to protection of the right of continued use, 
whether or not he was a landowner adjacent to the stream. 
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This custom early ripened into the principle of prior appropriation of rights 
to use of water by which existing beneficial uses were recognized as constituting 
a prior right to the water of a stream; that first in time of beneficial use was 
first in right; and that through its beneficial and productive use valid property 
rights could be acquired. 

The agricultural, mining, and hydroelectric power economy of the 17 Wester: 
States is largely built upon the recognition of the right to use water as a 
property right. Large areas of land in our Western States are admittedly o 
little value if deprived of water. The right acquired by the appropriation o! 
water has been recognized from the beginning of development of the West as a 
property right, just as valued and oftentimes more so, and just as much pro 
tected by the law as the title to the land itself. 

The development of our Western economy has been greatly assisted 
by the Federal reclamation program. But I do not believe that the 
success of the program requires that the Federal Government should 
have a paramount right to the use of water without full and adequate 
regard for local conditions and the integrity of State law. There 
have been difficulties from time to time and clashes between State 
agencies and Federal agencies. 

It is also true that there is not complete uniformity among the laws 
of the various States, and the job of Federal agencies in water de 
velopment is sometimes burdensome as a result of the lack of uniformity 
in these laws. 

As this committee is well aware, the original Reclamation Act 
was passed in 1902. Section 8 of that act requires the Secretary of 
the Interior to comply with State laws in carrying out the reclama 
tion program. Thus we have 54 years of history in ‘which the Federal 
reclamation program and State water laws have developed side by 
side. 

The requirement of conformity to State law was included in Presi 
dent Theodore Roosevelt’s original message to the Congress proposing 
the original Reclamation Act. 

I believe the last 54 years have fully demonstrated the wisdom of 
President Theodore Roosevelt as expressed in his message to the 
Congress in 1901, in which he said: 

There remain, however, vast areas of public land which can be made avail 
able for homestead settlement, but only by reservoirs and mainline canals im 
practicable for private enterprise. These irrigation works should be built by 
the National Government. The lands reclaimed by them should be reserved 
by the Government for actual settlers, and the cost of construction should so 
far as possible be repaid by the land reclaimed. The distribution of the water, 
the division of the streams among irrigators, should be left to the settlers them 
selves in couformity with State laws and without interference with those laws 
or with vested rights. The policy of the National Government should be to aid 
irrigation in the several States and Territories in such manner as will enable 
the people in the local communities to help themselves, and as will stimulate 
needed reforms in the State laws and regulations governing irrigation. 

There is no doubt but what the Western States are very jealous of 
their prerogatives and rights in connection with water-law matters. 
But the use of water is a matter of life and death to them, and these 
factors must be kept closely in mind when the Congress or the execu- 
tive branch of the Federal Government set out to determine national 
policies relating to water-resource development. 

My native State of Oregon has been consistently active in resisting 
any effort to impose Federal rules relating to water rights which 
would upset jurisdiction of the State in regard to these matters. 

As one example, in 1943 a committee of the National Reclamation 
Association met with State officials of 13 Western States on this very 
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iestion of the integrity of State water laws. Represents itives of 
Oregon actively partic ipated in this conference held in Denver, Colo., 

d joined in the issuance of a detailed report published that year 
vhich discussed at length the aan claims of the Federal Government 

d their imp: cl on State water-law principles. 

Asa result of this 1943 report, the legislature of the State of Oregon 

emorialized Congress as follows: 










J 


Be it resolved by the Senate of the State of Oregon, the House of Representa- 

¢ jointly concurring therein, That it is the determined policy of this State of 
Oregon to maintain its jurisdiction and control over the rights to the use of the 
vaters in this State, and to protect such rights as have been established under 
the laws thereof; and be it further 

Resolved, That it is the determined policy of this State to protect rights to 
the beneficial use of water within this State as against threatened Federal 
usurpation; and be it further 

Resolved, That the Congress and President of the United States, by appro- 

iate legislation, renounce forever the threatened usurpation, and confirm to 
the State of Oregon the sovereign control over the waters of this State, except 
» control over navigation. 














That is the resolution that was submitted in 1948. 

It is my understanding that recent decisions of the Supreme Court. 
ealing with the interpretation of certain Federal statutes have caused 
once again the same fears expressed in the 1943 resolution of the Ore- 
on legislature. Our views on these technical phases of the current 

tuation are quite fully set out in our report to the committee. 

As you can readily see from the nature of my previous testimony, I 

1 thoroughly sympathetic with the objectives of the proposed sub- 

itute amendment to S. 863. However, in this regard, I am express- 
ng my personal convictions as a native of Oregon and as a cabinet 
officer re sponsible for the reclamation program. 

I am not familiar with the problems of other agencies and, there- 
fore, concurred in the recommendation of the President’s Advisory 
(‘ommittee that a cooperative Federal-State study of improvements 

Federal and State laws should be undertaken. 

The water resources problems of the Eastern States are so much 

(ferent from those in the Western States that it seems to me they 

hould be studied separately. 

Furthermore, in view of the relatively settled nature of Western 
water law, I doubt that such a cooperative study for the Western 
States would require the same amount of time that would be required 
for a comprehensive study affecting the Eastern States. 

In conclusion, I should like to state that, in the event the committee 
determines to act on S. 863, we would have a number of amendments 
to recommend, and we stand ready to provide whatever technical 
assistance the committee might want in this regard. 

Senator Anprerson. Mr. Secretary, when you say if they decide to 
ict on S. 863 you have a number of amendments that you have to 
recommend, Senator Barrett has pretty substantially modified the 
original proposal, and are you commenting on the original proposal] 
or the modification? They would be to the modification ? 

Secretary McKay. Yes, sir. 

Senator Anperson. I think, Mr. Secretary, that it would be fair 
to say that we are very seriously interested in this question and do 
intend to try to do something about it, and we ought to have the pro- 
posed amendments before us now, if you have them. 






























Senator Barrerr. We have the proposed amendments in the See 
retary’s letter. 

Senator Anperson. This, then, is the letter here ¢ 

Secretary McKay. I am talking out of turn. Let the Senator look 
at it. 

Senator Anprerson. I am informed that this has not been made a 
part of the record so we will include it at this time. This is the letter 
from the Secretary of Interior, dated March 20, 1956, addressed to 
Senator Murray: 
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This letter is in response to your request for a report on amendinents cor 
tained in committee print dated August 17, 1955, and intended to be proposed 
to S. 863, a bill to govern the control, appropriation, use, and distribution of 
water. 

Subject to consideration of the comments herein set forth, this Department 
favors the objectives of this proposed legislation. 

Section 1 of the proposed substitute bill would designate the proposed legisla 
tion as the “Water Rights Settlement Act of 1956.” It is noted that its provi 
sions would apply only to those States lying wholly or partly west of the 98t! 
meridian. Hence, we suggest that the designation should read “Western Water 
Rights Settlement Act of 1956.” 

A brief summary of the unique growth of water law in the Western St 
should be helpful in appraising the merit of the proposed substitute bill. 

Water law in the Eastern States is, for the most part, based upon the common 
law doctrine of riparian rights. Under these principles rights to use flowi 
waters are appurtenant to the ownership of riparian lands, and each such ownet 
has an obligation to return water used to the stream, substantially undimin 
ished in quality or quantity, for the benefit of downstream riparians. As against 
the rights of others, riparians may not use water on nonriparian lands. Furthe 
more, upper riparians do not lose their rights through nonuse even though dow 
stream riparians may have put the water to beneficial use for many years 
These results were satisfactory at a time when and in a humid region where 
water could be assumed plentiful for all human needs 

All of the States to which the proposed bill would apply are totally or partially 
arid or semiarid. The land areas of these States vastly outstrip the available 
water supply. Consequently, the adoption of water law principles by these 
States was and is a matter of fundamental importance to their deevlopment 
Control over the use of water in those States can be a matter of life and death 
to whole communities, and, in the interests of sound public policy, rights to the 
use of water must be as free from uncertainty as our legal institutions can make 
them. 

The history of Western water law commenced with the discovery of gold on 
public lands in the 19th century. These lands at that time were not open to 
occupation and settlement under Federal law, vet settlers went into these areas 
and established local rules and regulations to provide a reasonable degree of peace 
and order. Even before Federal recognition of these rules and customs, State 
and territorial legislatures and courts enforced and implemented them. 

Because of the arid nature of the region it was frequently necessary to divert 
water from streams and lakes for use in the mining localities. Under local laws 
and customs water rights were based upon appropriation of water, priority in 
time, and beneficial use. In some States, such as California, the principle of 
prior appropriation was superimposed on the riparian system. In others, such 
as Wyoming and Colorado, prior appropriation was adopted as the exclusive 
principle of water law. In Colorado and Utah water has been declared to be 
the “property of the public.” [Colo. Constitution, Art. XVI, sec. 5; Utah Code 
Ann. Sec. 73-1-1.] The Wyoming constitution declares water to be the “prop- 
erty of the State.” [Wyoming Constitution, Art. 8, Sec. 1]. 

Since the United States, through cession, was the owner of the vast public 
lands in these Western States and Territories, its potential claims, riparian 
or otherwise, to water rights as appurtenances to its land ownership constituted 
a definite hazard to the rights of early settlers who had diverted water, con- 
ducted it long distances, and put it to beneficial use for mining and agricultural 
purposes. Desiring to promote the development of the West the Congress en- 
acted a series of acts opening lands to settlement for mining and agricultural 
purposes. By the act of July 26, 1866 (14 Stat. 251) the Congress confirmed 
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| water rights which had accrued by priority of possession and “are recognized 
[ and acknowledged by local customs, laws, and the decisions of courts * * *,” 
hese possessory rights were further protected by the act of July 9, 1870 (16 
Stat. 217) which provided that public land patents “shall be subject to any vested 
and accrued water rights.” See Atchison v. Peterson (87 U. S. C. 507); Basey 
Gallagher (87 U. S. C. 670); Jennison v. Kirk (98 U. 8S. 4538); California 

Oregon Power Co. v. Beaver Portland Cement Co. (295 U.S. 142). 
These statutes were followed by the Desert Land Act of 1877 (19 Stat. 377) 
h allowed the entry and reclamation through irrigation of desert lands in a 
Western area which now includes the States of California, Oregon, Nevada, 
Washington, Idaho, Montana, Utah, Wyoming, Arizona, New Mexico, North and 
South Dakota (Colorado was added later). This act contains a proviso that 
in entryman’s right to use water would depend upon prior appropriation for 

rrigation and that— 


* * * ajl surplus water over and above such actual appropri we and use, 
together with the water of all lakes, rivers, and other sources of water sup 
ply upon the public lands and not navigable, shall remain and te he \d free 
for the appropriation and use of the public for irrigation, mining, and 
manufacturing purposes subject to existing rights (48 U. 8. C. 321). 


i The Reclamation Act of 1902 (32 Stat. 388) provided the basis for direct action 
by the Federal Government in the construction and operation of irrigation 
projects. From the very beginning Congress declared that this program must 
be earried out in conformity with State water law. Section 8 of that act 
provides: 

“Sec. 8. That nothing in this Act shall be construed as affecting or intended 
to affect or to in any way interfere with the laws of any State or Territory 
‘elating to the control, appropriation, use, or distribution of water used in irriga- 
tion or any vested right acquired thereunder, and the Secretary of the Interior, 
in carrying out the provisions of this act, shall proceed in conformity with such 
aws, and nothing herein shall in any way affect any right of any State, or of 
the Federal Government or of any landowner, appropriator, or user of water in, 
to, or from any interstate stream or the water thereof: Provided, That the right 
to the use of water acquired under the provisions of this act shall be appurte- 
nant to the land irrigated, and beneficial use shall be the basis, the measure, and 
the limit of the right.” 

As other Federal programs for resource management have come into existence 
a number of provisions have been enacted, varying scope and detail, which were 
manifestly designed to avoid conflict between Federal activities and local water 
aw principles. Among these are the following: 


(1) Act of June 4, 1897 (30 Stat. 36), relating to forest reservations. 

(2) Sections 9 (b) and 27 of the Federal Power Act of 1920 (41 Stat. 
1068, 1077). 

(3) Section 3 of the Taylor Grazing Act of 1934 (48 Stat. 1270). 

(4) Sections 3 (b) and 10 of the Water Conservation Act of August 11, 
1939, as amended by the act of October 14, 1940 (54 Stat. 1121, 1125) 

(8) Section 1 of the Flood Control Act of February 22, 1944 (58 Stat. 

87). 

te The National Parks Act of August 7, 1946 (60 Stat. 885). 

(7) Section 208 of the act of July 10, 1952 (66 Stat. 560). 

(8) Section 3 (e) of the Submerged Lands Act of May 22, 1935 (67 Stat. 
81). 

(9) Section 4 of the act of August 4, 1954 (68 Stat. 667). 

(10) Section 4 (b) of the act of July 23, 1955 (69 Stat. 368). 


Under these statutes, which are built on the principle of comity between the 
Federal and State Governments in regulating the acquisition of rights to the 
use of water, thriving communities have been established in States once de- 
scribed as the Great American Desert. Today approximately 27 million acres 

ire irrigated. Of this total about 7 million are the result of Federal projects, 
and the rest have been subjected to irrigation through local efforts based upon 
presumed security of property rights to the use of water. 

At least with respect to nonnavigable waters, this presumed security of right 
o necessary to encourage local water development seemed well founded. Fed- 
ral legislation, particularly the Desert Land Act, described above, appeared to 

removed the possibility that Federal public land ownership and water 
elopmeiit activities could jeopardize these water rights based upon State 
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law. (California Oregon Power Co. v. Beaver Portland Cement Co., 295 U.S 
142: United States v. Gerlack Live Stock Co., 339 U. S. 725; Ickes v. For, 300 U.S 
82: and see Nebraska v. Wyoming, 325 U. 8S. 589, 611 et seq.) 

In the California Oregon Power Co. case, the Supreme Court said (259 U. 8 
at 162-163) : 

“As the owner of the public domain, the Government possessed the power to 
dispose of land and water thereon together, or to dispose of them separately 
* * * The fair construction of the provision now under review is that Con 
gress intended to establish the rule that for the future the land should be 
patented separately; and all nonnavigable waters thereon should be reserved 
for the use of the public under the laws of the States and Territories named 
The words that the water of all sources of water supply upon the public lands 
and not navigable ‘shall remain and be held free for the appropriation and use 
of the public’ are not susceptible of any other construction. The only exception 
made is that in favor of existing rights; and the only rule spoken of is that of 
appropriation * * *. What we hold is that following the act of 1877, if not 
before, all nonnavigable waters then a part of the public domain became publici 
juris, Subject to the plenary control of the designated States eee 

In view of the recent decision in the so-called Pelton Dam case (FPO vy 
Oregon, 349 U. S. 485), uncertainties have arisen concerning the future interpre- 
tations of the Desert Land Act. In our judgment this situation should be 
clarified. Failure to do so, we believe, will lead to protracted litigation, the 
possible destruction of local investments in water development, and the im- 
position on the Federal Government of substantially all the burden of future 
water development in the West. 

In the Pelton Dam case the applicant for a license under the Federal Power 
Act did not acquire water rights for power development under the laws of 
Oregon, notwithstanding the provisions of sections 9 and 27 of that act (41 Stat 
1068, 1077)... The proposed power dam would lie between an Indian reservation 
dating from 1855 on one side and, on the other, a power site reserve first Set 
aside in 1909 and later confirmed under the act of June 25, 1910 (36 Stat. 847), 
giving the President authority to withdraw public lands for public purposes 
The stream was presumed to be nonnavigable. Nevertheless, the Desert Land 
Act was held inapplicable “to the use of waters on reservations of the United 
States’—even when the reservation has been created since 1877. The tern 
“reservation” was used in its broadest sense to include any public lands with 
drawn or reserved from sale or disposition under the public land laws. 

Since 1900, millions of acres have been withdrawn from entry for a variety of 
purposes. Yet many water diversions and canal and reservoir rights-of-way 
on and over such withdrawals have been permitted in the last 50 years in the 
Western States, subject to compliance with State law. The possible impact of 
the Pelton decision was pointed out in the dissenting opinion, where Justice 
Douglas said (349 U. S., at 456): 

“IT assume that the United States could have recalled the grant of jurisdiction 
over water rights, saving, of course, all vested rights. But the United States has 
not expressly done so; and we should not construe any law as achieving that 
resuit unless the purpose of Congress is clear. 

“The reason is that the rule adopted by the Court profoundly affects the economy 
of many States, 10 of whom are here in protest. In the West, the United States 
owns a vast amount of land—in some States, over 50 percent of all of the land. 
If by mere Executive action the Federal lands may be reserved to the United 
States, vast dislocations in the economies of the Western States may follow.” 

In the light of the Pelton decision it is entirely possible to argue that State law 
appropriations which were made on Federal withdrawals many years ago are 
null and void. No one can say with certainty whether the water rights “reserved” 
to the United States are riparian in character or whether they apply to all future 
beneficial uses on withdrawn Federal lands, whether or not the lands are riparian. 
Nor can anyone predict what effect these withdrawals will have on appropriative 
water rights above and below Federal withdrawals. In effect, two entirely 
different schemes of water law may have been imposed on the sqgme streams, and 
the previous orderly development of rights to the use of water under State law 
criteria may be seriously disrupted. 

The importance of recognizing water rights as property rights was pointed out 
by the report of the Presidential Advisory Committee on Water Resources Policy, 
where it was said: 

“There has not been adequate consideration given to the proper respective 
relationships and responsibilities between the Federal Government and the States 
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and private individuals with reference to water resources rights. It is believed 
that the principles which recognize water rights as property rights should be 
accepted. Determinations as to disposition of water should recognize such rights. 
\ study should be made by the Federal Government in cooperation with State 
and local bodies to develop principles concerning water rights that would assure 
the most effective use of water to best meet the needs of the people—national, 
regional, State, and local.” (H. Doe, 315, 84th Cong., p. 3.) 

In addition to the above general observations, we submit the following specific 
comments concerning the proposed substitute to S. 863: 

Section 5 requires all Federal agencies and employees to avoid interference 
with water rights acquired under State law in the 17 Western States prior to 
the effective date of the proposed legislation, unless that interference “is expressly 
authorized by law and upon payment of just compensation.” The usual excep- 
tions are provided for acquisition by purchase, exchange, gift, or condemnation 
This language does not attempt to delegate or limit constitutional powers of the 
Federal Government, and merely requires, in the exercise of those powers, ap- 
plication of the principle of just compensation to all cases of water rights vested 
under State law. However, since the phrase “expressly authorized by law” might 
be construed to require a detailed specification of water rights to be acquired in 
Federal project legislation—and this is seldom feasible at the time of authori- 
zation—we recommend deletion of the word “expressly” from this section. We 
also recommned that the words “eminent domain” be substituted for “‘condemna 
tion” in the proviso. 

Section 6 would expand the provisions of the Desert Land Act so as to apply 
to both navigable and nonnavigable waters in the affected States. It would, 
so far as the Federal Government is concerned, also make such waters available 
for appropriation for beneficial purposes, pursuant to State law, without the 
public lands limitations of the Desert Land Act. All Federal agencies, employees, 
permittees, and licensees would be required hereafter to acquire water rights 
in conformity with State law. This latter provision is nearly identical to 
section 8 of the Reclamation Act of 1902, which now governs the Secretary of the 
Interior. 

The first proviso to section 6, recognizing the historical and public policy 
considerations in flood-control operations, excepts storage and release of water 
by the United States solely for the prevention of floods. The second proviso 
contains the usual exception for authorized acquisitions by purchase, exchange, 
sift, or condemnation. The third proviso preserves to the United States any 
defense it may have against the assertion of a water right which otherwise 
would be enforceable only because of a State statute discriminating against the 
United States. The last proviso makes clear that nothing in the bill is to be 
construed as permitting the acquisition of any private right to divert or store 
waters in any national park or monument. 

We recommend that the saving clause for existing rights at the beginning of 
section 6 be expanded to cover such rights, if any, under Federal law as well. 
Constitutional difficulties may thus be avoided. To accomplish this end the 
words “under State law” should be deleted. This would also preserve Indian 
water rights. 

We recommend the substitution of the words “eminent domain” for “‘condemna- 
tion” in the second proviso, 

The basic purpose of the bill, so far as water rights acquired previously are 
concerned, appears to be in the nature of quiet-title legislation. We are unaware 
of any State legislation which, through discrimination against the United States, 
has permitted the creation of water rights interfering with Federal activities. 
To avoid unnecessary litigation, we believe that the third proviso should be 
limited to rights “hereafter acquired under State law.” 

Section 7 is principally concerned with reenacting, in substance, the provisions 
of section 208 of the act of July 10, 1952 (66 Stat. 560). Subsection (b) clari- 
fies the process requirements of the above-mentioned section 208. Subsection 
(d) makes explicit the right of the United States to remove water actions in 
State courts to Federal courts. Since the subject matter of section 7 concerns 
matters of judicial procedure within the jurisdiction of the Department of 
Justice, we refrain from making any recommendations with respect thereto. 

Section 8 reserves the defense of sovereign immunity in actions in the Supreme 
Court relating to the rights of States to the use of waters of any interstate 
stream. 
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Section 9 is a saving clause to assure that the bill is not construed to permit 
appropriations of water in any State in excess of that State’s equitable appor- 
tionment under judicial decree of interstate compact, or when such appropria 
tion would interfere with the fulfillment of treaty obligations. 

As you know, the President’s Advisory Committee on Water Resources Policy 
recently recommended the initiation of a joint Federal-State study of desirable 
improvements in Federal and State laws relating to water rights. I believe it 
would be fully appropriate for this committee to initiate legislation tov ard 
this end. 

We recommend careful consideration of the reports submitted to your com 
mittee by other agencies, and believe that additional amendments may be de 
sirable in order to avoid any serious problems of construction. Representatives 
of this Department will stand ready to cooperate with your committee toward 
this end. 

We are advised that the Bureau of the Budget has no objection to the sub 
mission of this report. However, your attention is called to the adverse report 


+ 


on 8S. 863 submitted by that agency on March 15, 1956. 

Senator Watkins. From a hasty examination of this report, I do 
not think they are spelled out. 

Senator Barrerr. Yesterday afternoon, when Senator Watkins was 
presiding, Mr. Bennett of the Interior Department said that he would 
come back at a later time and discuss the bill and submit the recom 
mendations for amendment section by section. 

Secretary McKay. Mr. Chairman, I might say that I am appearing 
here on the principles involved. Iam notalawyer. I believe we have 
some good lawyers that will be glad to help write amendments and co- 
operate, but we want to be actually sure that it is spelled out accurately 
and not by McKay but by some smart attorneys. 

Senator Anperson. Mr. Secretary, we appreciate your statement 
very much and we will regard it as a statement on principles, and if 
we have detailed questions on just how the amendment should work, 
we will direct them to Mr. Bennett or some other member of your 
staff. 

We will now proceed to ask you a few questions. 

Senator Barrett ¢ 

Senator Barrerr. Mr. Secretary, I want to commend you for that 
splendid statement. It certainly reflects the thinking of the West for 
many, many years. I would like to read to you again a statement 
which was made by the Court in the Pelton case out in your State of 
Oregon with reference to policies, and I quote: 

In the Federal Power Act, there is a separation of those subjects which remain 
under the jurisdiction of the States from those subjects which the Constitution 
delegates to the United States and over which Congress vests the Federal Power 
Commission with authority to act. To the extent of this separation, the act 
establishes a dual system of control. The duality of control consists merely 
of the division of the common enterprise between two cooperating agencies of 
Government, each with final authority in. its own jurisdiction. The duality 
does not require two agencies to share in the final decision of the same issue. 

Where the Federal Government supersedes the State government, there is no 
suggestion that the two agencies both shall have final authority. 

Are we not dealing here with something where the Federal Gov- 
ernment has its own field, and where the Congress has acted the 
States have been authorized to operate in certain fields, and that runs 
through all of the discussion of policy here today ; that the States over 
the years have been given the authority and they have exercised that 
authority and they have granted rights to the use of water making 
possible the building of the West, and wherever the Federal Govern- 
ment wants to come in, they come in on precisely the same basis as any 
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one else and the Federal Government is treated precisely in the same 
way as anyone else in the acquisition of these rights ¢ 

Secretary McKay. That is right, Senator, and also the Pelton Dam 
case frightened people all over the West because, as you probably 
vcanenailer: there was the Indian reservation on Warm Springs on 
one side of the river and on the other side there was a reservation for 
a power site. So, the Federal Power Commission, following the law, 
oranted this with a disregard of the State rights. 

Where we have jurisdiction, we have to get permission from the 
hydroelectric commission. So it was a disregard of the State’s rights 
to approve or disap yprove. 

So we believe for that reason that the law should be more explicit 
so there may be no conflict of interests between the Federal. 

Senator Barretr. I am certainly glad to hear you say that. 

Now, there is one other point that I might disagree with you on, 
and that is this matter of a study. I have taken that matter up with 
many, many people in the West, and as far as the West is concerned, 
their position on water rights is as you well know very firmly estab 
lished and has been for years and years, and if you got a group of 
representative water people from the 17 States together, I think they 
could make their study and their report in 15 minutes and come back 
in and say, “This is it we stand on the same basis as always for State 
control.” 

As far as the rest of the country is concerned, I think you are 
entirely correct and I have said repeatedly in the consideration of the 
small projects bill that we should have a study, because outside of 
the West we do not have adequate water laws in the other States. It 
is only natural that we are ahead of them for the reason that our 
water law was developed for reasons of necessity if nothing else, but 
I agree that the other 31 States, a study is entirely in order. 

Secretary McKay. May I call attention to the fact that in that 
stateme : . said it would not take much for the Western States. We 
could set it up in 15 minutes. For instance, agriculture has changed. 

Kiven . my western part of Oregon, 48 in bh of rainfall, we are 
irnig iting bec ‘ause a farmer cannot live on field crops and forage crops. 
To r: Lise spec if alized Cc rops, he hi as to hay » water in July and August. 
In those months there is no more water than there is in New Mexico. 

Senator ANDERSON. He has to have it when he needs it 7 

Secretary McKay. That is right. So they have to store water. So 
the prior rights along the river, we have to store water. This was the 
Army Engineers’ flood control project, of which I was chairman for 
14 years. We store 1.5 million acre-feet upstream to irrigate. This 
eastern seaboard area of Virginia and Maryland needs irrigation 
to compete in the markets today. They cannot do it under their water 
rights, 

Senator ANDERSON. You want to remember that the delta of the 
Mississippi, which is certainly one of the great agricultural areas of 
the world, has now started irrigating out of the Mississippi ane 

Secretary McKay. In that case, they can do it, but in other cases 
they have to store the water. So I agree with you thoroughly, Sen: Saale 

Senator Warkrns. Here in many places in the East they do not 
have the places to store the water. 

Secretary McKay. Then they have to go to Utah. 
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Senator Barrerr. I do not know whether the Secretary is awar 
of the fact or not, but I put in the record I think about half a doze) 
editorials from the Portland Oregonian and from the State Grange of 
Oregon, endorsing the objectives of this bill, and I know that they 
will be happy to hear that Secretary McKay supports the objectives 
of this bill. 

Senator AnpEerson. Senator Watkins? 

Senator Warxrns. I have no questions except to say that I thin! 
the Secretary has made an excellent statement on principles that cer 
tainly would be concurred in by all westerners. 

Senator Anperson. Senator O’Mahoney / 

Senator O’Manonry. Mr. Chairman, I am sorry I was called to the 
telephone before the Secretary had finished his statement. I note that 
the last paragraph of the letter sent up here calls attention to the 
adverse report of the Bureau of the Budget. 

Has the Interior Department endeavored to argue this question out 
with the Bureau of the Budget ? 

Secretary McKay. I do not recall that, Senator. 

Senator O’Manoney. I am under handicaps this morning because 
I came without my glasses. 

Senator ANDERSON (reading) : 

We are advised that the Bureau of the Budget has no objection to the submis- 
sion of this report. However, your attention is called to the adverse report on 
S. 863 submitted by the agency March 15. 

Senator O’Manonrey. That is what I meant. I thank the chairman 
for having read the sentence. 

Senator Anprerson. Justice and Defense and the Bureau of the 
Budget have reported adversely, but the Bureau has taken a more 
enlightened view / 

Secretary McKay. That is right. 

Senator O’Manoney. That is what I wanted to make clear. 

Secretary McKay. Agriculture is on our side. They better be. 

Senator Barrerr. I am quite sure the Department of Agriculture 
favors the bill. 

Senator O’Manonery. That, of course, raises my question as to 
whether or not the Interior Department bad had any sessions with 
the Bureau of the Budget to prevail upon the Bureau of the Budget 
to adopt the Interior’s more liberal point of view, as expressed by the 
Secretary / 

Secretary McKay. I cannot answer that. I think we did. 

May I ask Mr. Bennett, do you know what the story was? 

Mr. Bennett. Well this matter was discussed at great length with 
representatives of the Bureau of the Budget. 

As you will note, the Bureau of the Budget report is predicated on 
the recommendation of a study. It does not profess to deal. with 
the merits of the bill either way. I think that is the answer on that. 

Secretary McKay. Does that answer your question, Senator ? 

Senator AnpErson. Senator Dworshak ? 

Senator DworsHak. Senator O’Mahoney raised the question that 
I had in mind. Whether I should elaborate on it might embarrass 
the Secretary, because I understand he is planning to leave his posi- 
tion as Secretary of ay Interior at an early date. But I particularly 
wanted to commend him for the forthright position he takes in this 
apparently official statement as Secretary. 
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| was just wondering whether there was any conflict between the 

position taken by the Department of the Interior and his own personal 
views predic ‘ated upon his longtime residence in the State of Oregon 
an in the approach which he has to this highly controversial prob- 
lem ¢ 

Secretary McKay. Well, Senator, if I get your question right- 

Senator ANpERSoN. Excuse me just a second. 

You are appearing this morning as Secretary of the Interior ? 

Secretary McKay. I am appearing as Sec retary of the Interior. 

Senator DworsHaK. That is why I say I do not want to embarrass 
him, and if he prefers not to answer that, that would be satisfactory. 

Secretary McKay. No, Senator, nobody embarrasses me. I have 
been embarrassed by experts. 

Senator Barrerr. Mr. Secretary, I think you ought to amend that 
answer. You mean to say that the experts have tried to embarrass 
you, unsuccessfully I may say. The Senator from Idaho is in your 
corner, Mr. Secretary. 

Senator McKay. I change my statement on advice of counsel. 

Senator O’Manoney. I think the Senator from Idaho ought to 
have an attorney here for I object to the implication that he is not an 
expert. I do not believe he should be so stigmatized. 

Senator Dworsiak. Senator Barrett is also my counsel. 

Senator Anprerson. The only point I want to make is that this 
testimony must be regarded as the official testimony of the Secretary 
of the Interior, not his personal views. 

Secretary McKay. That is the official testimony and it is agreed by 
everybody in our Department, Under Secretary Davis, Assistant See- 
retary Aandahl, and the Reclamation. I have full authority to make 
it, too, from the man I work for. 

Senator Anperson. Now, to follow Senator Dworshak’s question 
and reverse emphasis, do you not as a private individual, based on your 
experience in Oregon, also subscribe to these views 

Secretary McKay. Absolutely. 

Senator ANpERSON. So, personally and officially, you endorse the 
bill? 

Secretary McKay. Yes, sir. 

We are not a big reclamation State. I guess we have not had the 
right kind of representation. 

Mr. Chairman, I always like to cite the case of Owyhee Dam which 
Reclamation built many years ago when prices were cheap. It cost 
S18 million, and that was the biggest cow county, 80,000 head of cat- 
tle, that the assessor found each year, and that is the big county 
and is hard to find. That is right across the river from Henry’s 
a 

Today there are 20,000 head of dairy cows over in Tillamook, 
( ‘latsop, 3 and my own county of Marion, and there they have only 29,000 
or 23,000 head of cows. 

The Secretary of Agriculture might not like us producing so much 
butter, but irrigation ~ does bring dairy products. In addition, the 
additional taxes that the farmers pay in and around the area of Fay- 
etteville and Nyssa will more than amortize the dam. 

Senator ANpERsON. Plus the income taxes which they will pay 
which will start putting dividends into the Federal Treasury. 
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Secretary McKay. There are communities built there—churches, 
schools, highways, and county governments—and even today on the 
higher prices of building, there is plenty of opportunity. 

By the way, I want to say one more thing. 

There are about 25 million acres of irrigation in the 17 Western 
States, of which 7 million were put under production by reclamation, 
and the rest were put in by private enterprise. Some of these people 
who tried to throttle us in reclamation. It has taken us 54. years to 
get 7 million acres, but the day is coming when we will need it badly. 
~ Senator ANperson. Senator O’Mahoney ¢ 

Senator Barrerr. Senator, will you yield to me for a moment? 

Senator O’Manonry. Certainly. 

Senator Barrerr. There is something that was said by the Secre- 
tary a moment ago that I am afraid might have been overlooked when 
he was making his statement. 

As I understand, Mr. Secretary, you said that you made this state- 
ment as Secretary of the Interior, with the complete approval of 
Under Secretary Davis, Assistant Secretary Aandahl, the Commis- 
sioner of Reclamation, and by the authority of the man you are work- 
ing for? 

Secretary McKay, Not directly, but by some of the staff who I know 
are familiar with the statement. 

Senator Barrerr. They know that you are making this statement 
and they did not raise any objections to your coming up here. 

The only reason I had in bringing that out, Senator O’Mahoney, 
is that you raised the point of the conflict with the Bureau of the 
Budget. 

Senator O’Manoney. Yes. 

Senator Barretr. I am sure, at least I am personally sure, that if 
this legislation is enacted that the executive arm of the Government 
is going toapprove it. I feel very confident about that and so, regard- 
less of what the Bureau of the Budget says or what the Attorney Gen- 
eral says, we have our responsibilities, and while we will consider 
their contentions, still I think that in the final analysis we will have to 
decide the policy questions when we consider the legislation. 

Senator O’Manoney. That is exactly the point, Senator Barrett, 
that I was about to make and I wanted to make it by quoting from 
the letter of the Assistant Director of the Budget, Mr. Rappaport, 
which is here before us and is an official part of this record. It is 
the letter of March 15, 1956, addressed to the chairman of this com- 
mittee, the last sentence of which was called specifically to our atten- 
tion in the Interior Department report. 

I read on page 2 as follows: 

However sympathetic the executive agencies may be to such a declaration 
of policy by the Congress— 

I call special attention to that because the Congress of the United 
States under the Constitution is the only policymaking branch of this 
Government. That principle is at the very heart of this bill. 

The purpose of this measure is to declare without any ifs, ands, or 
buts, that the Congress of the United States and no other authority 
shall write the water law of the West. We are fearful that it is being 
overthrown by executive action. So I read again from the letter of 
the Bureau of the Budget: 
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However sympathetie the executive agencies may be to such a declaration 
f policy by the Congress, the fact remains that serious problems of Federal 
policy regarding the exercise of water rights, particularly in the arid and semi- 
arid areas of the West, have existed for a long time, and there are basic con- 
flicts which must be resolved. 

That is what we are trying to do, to resolve these basic rights here 
n this committee and we have before us the measure to do it. The 
Budget letter continues: 

Most recently this matter was considered by the President’s Advisory Com- 
mittee on Water Resources Policy. 

Now, of course, the Executive has the right to gather experts around 
1im to determine what his point of view may be, but we are dealing 
here with a bill which the Congress is being asked to enact into law, 
i bill which attempts to state, and I think does accurately state, what 
the policy of Congress is and has been and what we want it to con- 
tinue to be. 


It came to the conclusion 


That is the President’s Advisory Committee on Water Resources 
Policy— 

It came to the conclusion that the complexity of the problem required further 
study under the leadership of the Federal Government * * *. 

Now, the words “Federal Government” here are used in the sense 
of the executive branch of the Federal Government, because every 
gency to which this bill has been submitted except the Department 
of the Interior has taken an adverse stand against it. 

Senator Watkins. Agriculture has gone the other way, I under- 
stand. 

Senator O’Manonry. I have not seen the Agriculture report. I re- 
member Secretary McKay referred to that, but the Bureau of the 
Budget feels that the problem requires “further study under the leader- 
ship of the Federal Government 
but in collaboration with State and local entities. The Bureau of the Budget 
believes that such a study is essential to the proper evaluation of legislation 
along the lines of 8S. 868. 

This language means, if it means anything, that it requires further 
study for the executive branch of the Government to make up its mind. 
That of course is apparent since there are these conflicting reports from 
various executive departments. The Budget letter proceeds: 

Meanwhile, however, we believe that individual problems should be solved 
in the light of circumstances peculiar to them. 

This is a plain suggestion by the Bureau of the Budget that our 
prob lem aah l be settled piecemeal. What we complain about is that 

here has been a Federal policy initiated by Congress, established by 
law during all of the year when the West was being built up, and that 
by the use of this device of applying different policies to individual 
problems as they arise, there is a gradual change of this overall policy. 

As an illustration of that, I am reminded of the fact that in 1954 
the Bureau of Reclamation and the Department of the Interior were 
se eking to compel the State of Wyoming to give up certain water rights 
on the Kendrick project to deliver them to Nebraska, although, when 
the law was passed and when the reclamation project on the North 
Platte was authorized, the representatives of Wyoming in the Senate, 
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the representatives of other Western States, were all in agreement that 
the State water law was the superior law. 

So I fear that unless the agencies of Government come to a speedy 
conclusion now, we will be in danger of having our western rights 
eroded away by the gradual assertion of an alleged Federal paramount 
power which does not exist. I continue to read: 

The Bureau of the Budget believes that such a study is essential to the proper 
evaluation of legislation along the lines of S. 863. Meanwhile, however, we be- 
lieve that the individual problems should be solved in the light of circumstances 
peculiar to them. Therefore, the executive agencies will work out solutions 
to specific situations in cooperation with the Scates, without prejudice to any 
broader policy ultimately developed. 

That last sentence is of the utmost significance to anybody who sup 
ports this measure— 

Therefore, the executive agencies will work out solutions to specific situations 
in cooperation with the States, without prejudice to any broader policy ultimately 
developed. 

It may not have been intended to declare in that sentence the inde- 
pendence of the executive agencies from the Congress of the United 
States but that certainly is implicit in the words that were used. This 
is particularly true w hen one considers the sentime nt expressed in the 
prev lous sentence. After asserting that a study is essential before 
Senator Barrett’s bill can be properly evaluated, the Bureau tells us 
that individual problems should be taken up under the special cir- 
cumstances of each case. ‘The sentence reads: 

Meanwhile, however, we believe that the individual problems should be solved 
in the light of circumstances peculiar to them. 

What the West needs is a reassertion of the present policy and nut a 
deviation from it to be worked out by the executive branch of the Gov- 
ernment “in the light of circumstances peculiar to” the individual 
problems. 

So I am glad, Mr. Secretary, that speaking as the Secretary of the 
Interior, you have declared in support of this measure and I hope that 
the Department of Justice will listen to your statement and that the 
Department of Defense will do likewise. 

Of course, where public defense is concerned and emergencies arise, 
Congress has not been loath to act as, for example, in the condemna- 
tion law. A new change was made in condemnation proceedings for 
the Federal Government because of the emergency of war. 

Under the old laws, title to the property to be condemned could not 
pass from the private owners to the Federal Government until after 
the value had been fixed in court and all the issues settled. A war law 
was passed by which the mere filing of the condemnation suit itself 
transfers the title to the land and I have known cases where in some 
States, because this passage of title takes place only in the office of the 
Federal court, notice is filed only there and not in the county where the 
land lies, and it has been impossible to write at the county seat an 
abstract of title to cover the land which has been condemned, and the 
owner and oceupant of the land would be in complete ignorance of 
what had been done, unless he should happen to go to the city in which 
the Federal court is located and found that title had passed by con- 
demnation though the value had not yet been determined. 

It was to bring this out that I made the first question to which Mr. 
Bennett made his usual very clever and lucid reply. 
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Senator AnpERsoN. I think it is useful to have this in the record, 
\[r. Secretary, because you do come down to the question of whether or 
not the Bureau of the Budget, having spoken, Congress dares have a 
word to say and I am very happy that all of this here on this commit- 
tee seem to recognize that Congress does have a right to say. 

I am not going to read in these questions of constitutional law that 
have frequently been raised, but I can only say that once upon a 
time I discussed directly with the President of the United States 
a proposal which, as Secretary of Agricuture, I decided to have 
submitted to the Congress and put into a bill and the President of 
the United States approved it and said, “That is a fine proposal. 
hope you get it going and I will give it such help as I can. 

The bill was introduced, referred to the proper committees, and 

ime back from those een, the other committees that were 
dealing with it, with a letter saying, “The Bureau of the Budget 
tinds ths it it is not in accord with the views of the President. 

I tried to find out—what is it you lawyers say, quo warranto? 
by what right did they say it was contrary to the views of the Presi 
dent. I think it is very Important here and I am very happy that 
Interior and Agriculture are going to submit testimony indicating 
that they recognize that this is a very proper field for the Congress 
Lo lay down a police \. 

Senator Warxins. Mr. Chairman, I want to make a comment that 
I note the letter from the Bureau of the Budget does not take any 
position on the merits. It simply urges postponement. 

I think that is probably out of deference to the views of the De- 
partment of Justice. 

Senator ANDERSON. Constant postponement is just as effective as 
action against. 

Senator Warkins. I am not condoning, and I have already made 

clear that this ought not to be postponed but I have pointed out 
that for the purpose of this record they have not made any comments 
on the merits of this thing. 

Senator O’Manoney. But, Senator, in the last sentence of the second 
last paragraph of the letter, the Bureau of the Budget tells us 
explicitly: 

‘herefore, the executive agencies will work out solutions to specific situations 
in cooperation with the States, without prejudice to any broader policy 
ultimately developed. 

That is to say, while we are waiting for a broader policy to be 
developed, the executive agencies are going to work out what the 
policy is to be in special Teases with the States and skipping the 
Congress. 

Senator Warkins. It refers to specific situations and the very 
one the colonel mentioned, in connection with the Santa Margarita, 
may be one of the cases. 

Senator AnprerRson. The Secretary has a tight schedule and I prob- 
ably have transgressed as much as any, but can I call on the other 
Senators 

Senate Allott? 

Senator At.orr. | would like to compliment him and say that’ it 
is a good thing to find that his views personally and officially are in 
accordance with those of us from the West who recognize the inherent 
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nature and necessities of water use, which it is very hard sometimes 
to explain to people who have not had to struggle and work and pray 
for the last drop of water they could get. 

Senator ANDERSON. Senator Bible? 

Senator Brste. Mr. Chairman, just this and I do appreciate hearing 
from the Secretary. 

I thoroughly concur with the Senator from Wyoming in his views. 

I have just one comment along that line. I have only been in the 
Washington arena a short time, but I have never seen so much time 
taken in further studies in my life. If it takes the executive agencies 
as long to arrive at some type of acceptable water policy as it does 
to do so on some type of a long-range mineral policy, we would ce 
tainly all be dead and buried for many years. 

Thank you, Mr. Chairman. 

Senator O’Manoney. But the next generation will be saved. 

Senator Brsie. I trust. 

Senator ANpERsoN. Senator Kuchel ? 

Senator Kucuen. Mr. Chairman, all I want to say now is that I 
congratulate the Secretary of the Interior on his statement. I think 
during the time that I have been a Member of the Senate and a member 
of this committee, it has been brought forcibly to my attention the 
exceedingly difficult problem in working out a fair solution to this 
question ‘of water as between States on the one hand and the Federal 
Government on the other. 

I am sure that all of us around this table want to approach the 
problem not alone as Senators from our respective States but also as 
United States Senators. 

I came in a little late, Mr. Chairman. I was in attendance at a 
Fisheries subcommittee. The Senator from Utah has suggested part 
of the history of a bill in which you and I participated in writing. 

I have been told, and I do not know whether it is the fact, that the 
record at this point, with reference to the Santa Margarita controversy, 
is one-sided. I want to be fully appr ised as to what the testimony was 
with respect to that controversy as it may appear in the record this 
morning, because I want very vigorously to have spread upon this 
record both sides of this story in which the Senator from New Mexico 
and I participated. 

We wrote a law that attempted to provide for the protection of the 
Federal Government which we had the duty to protect on one hand, 
and we also provided in that law, Mr. Chairman, that the laws of the 
State in which the Santa Margarita controversy originated would be 
upheld and preserved and enforced, exactly the way “that the Senator 
from Wyoming, my friend, wants the laws of his State upheld with 
respect to controversies. 

I do reserve the right, if you will give it to me, to make some com- 
ments on that just a little bit later when I am acquainted with what has 
gone on before. 

Senator Anperson. I hope the Senator from California will read 
the record with respect to what occurred on this. 

I am merely trying to make it possible for the Secretary to catch a 
noon plane that he is interested in catching. I would not want it to 
be regarded as an act of political sabotage. 

Are there other questions ? 
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Have you any additional comments, Mr. Secretary ¢ 

Secretary McKay. No. 

Senator ANperson. Thank you. 

Secretary McKay. Thank you, gentlemen. 

Senator AnpERrsoNn. Now, we will return to the testimony that we 
were having from the Defense Department. So perhaps we should 
revert to the discussion we were having on the Santa Margarita case. 

Senator Kuchel, do you have any comment to make / 

Senator Kucuext. Yes; Mr. Chairman. 

First of all, for the record, may I inquire whether—— 

Senator O’Manonry. Would the Senator yield to me for just a 
moment because I came in late this morning, and Senator Kuchel not 
having asked the question, 1 will ask it now. 

What brought Colonel Robertson here today? Was he not called 
as a witness ¢ 

Senator ANpErsoNn. Yes, indeed; on this bill. 

Senator O’Manoney. He did not come here voluntarily ? 

Senator ANpERsON. No, indeed. 

Senator O’Manoney. He did not come here to reopen any contro- 
versy over the Santa Margarita? 

Senator ANpERSON. Not at my suggestion. I thought we ought to 
have witnesses from the Department of Defense on this bill since the 
Department of Defense had reported adversely on it and, in the course 
of the discussion the other day I suggested that since one statement 
was made by one group, it might be well to have the Department of 
Defense and specifically certain allegations that were being made. 

Senator Warxrns. I was presiding at the time and a question came 
up with respect to any instances where the Defense Department had 
been hampered by reason of State law and by reason of the carrying 
out of the policies of the State government. 

The Secretary asked the colonel to come up and explain one of these 
cases and the Santa Margarita case came up as an example. ‘That is 
how it happens to be before us at the moment. 

Senator ANprerson. An illustration of why the Federal Government 
occasionally gets hampered. 

Mr. Ropertcx. We introduced this question of precaution only 
because of a few cases. Other than that, it is very similar. 

Senator ANvERsON. Senator Kuchel, as I understood the discussion, 
the Defense Department was saying, “We bought a water right that 
was good if we planted alfalfa. Part way down there we decided we 
bought this for the purpose of putting up a military camp.” ; 

Now, communities, for instance the city of E] Paso, is not using the 
water but is putting the water in the city system. The Marine Corps 
was doing the same thing. It bought a water right that could have 
been used properly for the cultivation of crops but, instead of that, they 
tried to put it into a camp and thereby ran afoul of the State law and 
then California changed its law and changed its constitution. That 
question then arose. 

Senator Kucnert. My only reason, Mr. Chairman, for asking these 
questions, and I appreciate your giving me this opportunity, is not to 
reopen the so-called Santa Margarita controversy but to inquire for 
this record of the Department of Defense what, if any, objections it has 
to the Barrett bill and to revert to the comments previously made by 
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the Defense Department representatives to see if I can help pinpoint 
their objection. 

Now, let me ask for the record: 

Does the Department of Defense, and I will address this to either of 
you gentlemen, does the Departme nt of Defense believe that when it 
acquires water rights in any State the law of that State should govern 
those water rights ¢ 

Mr. Ropertck. Yes; we made such a statement, Senator Kuchel, 
that we believe in following the State’s laws in those cases. 

Senator Kucuer. Colonel Robertson has suggested that there is a 
dispute or a disagreement between the Department of Defense and the 
State of California with respect. to certain water rights in the Santa 
Margarita area. Let me ask if that dispute is in litigation ¢ 

Colonel Ronertson. Yes, sir. 

Senator Kucue.. In what court, State or Federal ¢ 

Colonel Ronerrson. Federal, sir. 

Senator Kucner. Would it be the position of the Department of 
Defense that that controversy should proceed to a judicial determina- 
tion and that thereafter the interpretation of State law, which has been 
judicially interpreted, should apply to the Department of Defense? 

Mr. Roperick. Senator Kuchel, I would prefer that neither Colonel 
Robertson nor I answer that because of the legal aspects of which we 
neither one are capable of answering. 

Senator Kucuer. You see, I want to be sure that if there is any objec- 
tion by the Department of Defense to the theory of the Barrett bill 
that those objec tions be made spec ific. 

It is not the desire of the junior Senator from California to par- 
ticipate in writing a bill that is going to hamstring any agency of our 
Federal Government. We have a responsibility to see that a defense 
installation any place in this country receive that which it ought to 
receive in the best interests of the people of the United States. No- 
body quarrels with that. 

Senator Anperson. Senator Kuchel, I made the very helpful and 
broadminded suggestion that in the future the military take their 
installations in to Utah, Wyoming, and New Mexico and they will 
not have this problem. Somehow that did not get a unanimous ap- 
proval. 

Senator Kucnex. Your attitude, my friend, may I say, is always 
broadminded. 

When the Senator from New Mexico and I and some others had 
the responsibility of writing one bill, which, by the way, did not seek 
to pass judgment on water rights but sought to provide for the con- 
struction of a dam which would assist all human beings in the area 
to adequately supply water, we agree that State water law should 
prevail. We wrote it in the bill. But there was objection to that 
provision. 

Now, the objection, I am sure, was reasonable. You will remember 
the controversy, Colonel ? 

Colonel Rosertson. Yes, sir. 

Senator Kucner. But I want to point out that we did not say, “The 
Government of the United States shall knuckle under to anybody,” 
or vice versa. We simply said that the water laws of California shall 
apply and the Defense Department objected to it and I believe the 
Defense Department was wrong. 
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Senator Barrerr. Will the Senator yield ? 

Senator Kucner. Yes. 

Senator Barrer. Is that not precisely what we are saying in this 
bill today ? 

Senator Kucurn. I hope so and I recognize that there are problems. 
I recognize that we do not want to sit here and wipe away the rights 
of the Federal Government with respect to water or anything else. 

] recognize the legal and constitutional problems and so does my 
friend and we are agreed on that point. 

Senator Barrerr. No question about that. 

Senator Kucner. But if the Defense Department is in the position 
to tell this committee that it believes that the laws regarding water of 
the several States should control any Federal installations, then J 
think it is good to have that statement spread on this record. 

Senator Barrett. I think that is precisely what you said here this 
morning; is that not right, Mr. Secretary / 

Mr. Roperick. I think that is what I said. I said the Department 
of Defense, in keeping with general policies concerning State require 
ments, considers that its water right should be exercised with due 
regard for State requirements. It accepts the principles which recog 
nize water rights as property rights. 

Senator Kucuen. Isthis in the statement / 

Mr. Ropericxk. It isin the statement. 

Senator Kucuer. Where is that specific language ? 

Senator Anperson. But you do come down to a reservation in spe 
cific instances. 

Mr. Roverick. Only in those instances which Colonel Robertson 
mentions; put up the precaution sign so that a commander in the 
field can carry out his mission. That is all we are saying. It is 
similar to what Secretary McKay said—that maybe an amendment 
might take care of it. It is that difference between what Secretar y 
McKay said and what we said. 

Senator AnprErson. I am only interested in having a basis of agree- 
ment, if it is possible at all. 

If the Department of Defense now stands with an adverse report 
to this bill, the Department of Justice has an adverse report to this 
bill. Those adverse reports have been sufficient to bring a report from 
the Bureau of the Budget which, while not technic ally adverse, is at 
least discour aging to the bill by saying, “Put it off.” 

If it is possible to bring the Department of Defense to where it ean 
support this legislation, then, of course, it would be very welcome to 
the author of the bill and those who are in favor of it. 

Mr. Ropericx. Mr. Chairman, I am not sure but that some amend 
ment which guarantee exactly what you gentlemen have said would 
be acceptable. to Defense and that Defense would have no argument 
from there on out. 

Senator Anprrson. Could Defense, instead of leaving its adverse 
report to the bill, do as the Secretary of Interior has done? He has 
said, “I think there ought to be a few amendments.” 

Could you come back and say, “This language will fix it up all 
right for us”? 

Then we might not accept just that language; we may come back 
and say, “We would like to give you this language.” 

Mr. Ropericx . Mr. Chairm: an, we would like that opportunity. 
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Senator Anperson. Is there any objection to my suggesting to the 
Department of Defense that we would like to have them submit any 
language that they feel will put them in the position of supporters 
of this bill rather than opponents? 

Senator Barrerr. I see no objection at all, Mr. Chairman. I cer- 
tainly welcome that suggestion. We certainly can consider any sug- 
gestions. 

Senator O’Manonry. I have listened with the greatest of interest 
to what Senator Kuchel has said, and I think his opening question 
clearly shows that the Santa Margarita matter is not an illustration 
which is relevant to this bill. 

Senator Kuchel’s first questions to the Assistant Secretary was, “Do 
you agree that when the Government or the Department of Defense 
acquires water rights in a State it must be in accordance with the laws 
of the State?” 

That was your question, was it not ? 

Senator Kucuen. I asked that question. I do not remember the 
answer. 

Senator O’Manoney. The answer was substantially, “Yes; but we 
feel that some protection should be written into the bill for special 
cases. 

What I want to point out for the record is that the Department of 
Defense acquired the land upon which the marine base was built in 
accordance with the State laws of California, and after it had acquired 
the land and built the base and was using the water to bathe and water 
the soldiers and help them to run their laundry and their domestic 
affairs the riparian right of water was sought to be withdrawn from 
the marines by the State of California. 

Senator Kucugx. In derogation of State water law. 

Senator O’Manoney. In derogation of State water law that existed 
at the time they acquired the land, when they purchased the land. 

Senator Kucne.. That is your opinion, Senator, and there is a dis- 
pute over it but at least-——— 

Senator O’Manoney. If there is a dispute over it, then the point 
that I make is good. 

Senator Kucue.. No. 

Senator O’Manoney. Oh, yes; because the position of the Marines 
is that they acquired the land in accordance with the State law. That is 
what they wanted to do, that is what they tried to do. 

Of course, I know there was a dispute over it because I know that 
Mr. Yackey came down to Washington before the Senator from Cali- 
fornia was a member of this committee or a Member of the Senate and 
before he was able to apply his fairness and his intelligence to this 
matter and Mr. Yackey was seeking to change the law so as to drive 
the Marines out and, failing to get that, then the change was made in 
California. 

Senator Kucue.. Senator, all I want to say is that I do not want to 
use this to rehash that tragic controversy. I do want to say that if 
there were a dispute—— 

Senator O’Manonery. The most serious tragedy has been repaired. 

Senator Kucue.. The Senator suggests that that is what we have 
courthouses for. 

But my question with respect to the Secretary was to see if we could 
first of all agree that the agencies of this Government, when. they 
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vequire property in any State in the American Union, acquire that 
property so far as the property is concerned, including the water 
«hts, under State law. 
f want to be sure that 1 understand what you say, Mr. Secretary. 
From your statement : 
The Department of Defense, in keeping with general policies concerning State 
requirements, considers that its water rights 
and I interpolate here, I assume water rights acquired under State 
/ 
Mr. Ropericx. That is correct. 
Senator Kucuen (continuing) 
ild be exercised with due regard for State requirements. 


Now, what does that language mean, “with due regard for State 
requirements”? Does it mean with compliance of valid State require 
ments or does it mean with consideration for State requirements hold- 
ng the responsibility of deciding whether the Department would, 

aving received them, decide otherwise or not ? 

“Mr. Roprrick. Mr. Senator, if any commander, regardless of what 
branch of the service he was in, if he could carry out his mission, he 
wants nothing but the State laws to comply with. He had no desire 
to do anything other than following the State laws. That is our 
position all the way through. 

We want to follow the State laws and also the State requirements. 

For instance, supposing there is a dry period. We want to cooperate 

n cutting down our supply along with the rest of the State. There is 
no intention of doing anything else. But the whole thing does show 
just what I have been pointing out, that there is a need for a little 
bit of caution. Have we looked into every side of it so the commander 
out in the field will not be embarrassed, as we have been discussing 
here ¢ 

Other than that, we have no feeling other than that we are for this 
bill. 

Senator Kucken. So that your statement as a matter of policy is that 
your agency of Government desires scrupulously to follow the laws of 
the several States with respect to water law? 

Mr. Roperick. Yes; but we have the question of whether the com- 
mander can carry out his mission in all cases and we have had enough 
precautionary cases come up where we wondered. Maybe some amend- 
ment could protect that. 

[ do not know; that was a new thought. 

Senator Warkins. May I ask this question, and it may help to clear 
up the situation. 

[ read one of the complaints, or whatever you call them—we call 
it the declaration in our State—that was filed and prepared by the 
Attorney General’s office of the United States. That seemed to go 
a lot farther with respect to certain paramount rights. That was 
the controversy that came before me when I was holding a hearing in 
the Judiciary Committee on a matter of this kind. 

After all is said and done, is it not true that the final position on 
this matter is not, determined by the Secretary of Defense but itis 
determined by the 1 are of Justice? 

Mr. Ropericx. Well, I am not qualified to answer definitely. 
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Senator Warxins. Who appears for you in these cases and sets up 
the views 4 

Mr. Ropericx. In the final decision, I am sure it is the Department 
of Justice. 

Senator Warkins. That is right, and the Department of Justice 
was in this case and Mr. Beeler was the man actively in charge of 
that case out there. He made certain declarations with respect: to 
the paramount rights of the United States by reason of its sovereignty. 

Mr. Ropericx. Senator Watkins, I am really speaking of policy, 
which I believe this bill and this committee has the right to set. I 
think it is the policy we are talking about more than the legality, as 
far as the Defense Department comes in. 

Senator Warkrns. That becomes ultimately a legal question; what 
the Secretary of Defense may say about this matter. 

Mr. Repertcx. I am not qualified to answer legally. 

Senator Warxkrins. But when they go into court and determine the 
rights they have, the Department of Justice represents them and they 
set forth their views, do they not 

Mr. Ropericx. I did want Senator Kuchel to know that it is the 
intention of the Defense Department to follow State laws. 

Senator Warkins. Suppose the Justice Department advises your 
lawyer that you cannot follow State laws; that they have some sort 
of paramount law ? 

Mr. Roperick. I would not be qualified to answer. 

Senator Warkins. You would have to follow the Department of 
Justice 

Senator Kucuen. I do not quarrel with that and I go back to the 
writing of the Santa Margarita bill which my friend from New 
Mexico and I participated in. 

You will recall, Senator Anderson, the phrase “that the Navy shall 
proceed under State law in accordance with the advice of the Attorney 
General.” Some of my people violently quarreled with that language. 

Senator Anderson said, “What is wrong with it?” and I agreed with 
Senator Anderson. In the last analysis, it must be the Department 
of Justice which advises your department with respect to your rights 
under water law, and I suppose that if we can receive from the 
Department of Defense what we have this morning, a statement of 
policy, then in the last analysis it is with the Department of Justice, 
Mr. Chairman, that if any cleavage develops, we will have that dif- 
ference before us. 

Senator Warkins. That is where I think the whole thing finally 
goes. 

Senator Anprerson. Exactly right, and I am trying to clear away 
some of the brush that is here in front of us. Nobody wants to inter- 
fere with the Defense Establishment in its operations in the defense 
of this country. 

Senator Kucuen. Yes, sir. 

Senator Anperson. But if it is not necessary as far as the Defense 
Department is concerned, but is solely necessary in order to take care 
of a legal point of view of the Department of Justice, we ought to 
let the Defense Department people go home and get the Department 
of Justice in here, who are the reai protagonists. 

Senator Warxins. That is what you will have to ultimately do. 











| 
| 





WATER RIGHTS SETTLEMENT ACT 171 


Senator Anperson. That is what we will do. We are very happy. 
Mr. Secret: ry and Colonel Robertson, that you are here because it 
helps us find out what your problems may be. 

Personally, I find myself in sympathy with what the Senator from 
Wvoming, Senator O'Mahoney, said a while ago, that the Santa 
Margarita case was not involved in this legislation because we want 
to deal in this legislation with instances in which the Department of 
Defense is willing to acquire property and administer in accordance 
with State law. 

We are anxious to find out if you have any objection to that, and 

ipparently you have not. You have some warning signals. 

Mr. Ropertck. We have warning signals, but you have stated exactly 
the way we would like to operate. 

Senator ANpeRsoN. You try to bring us up an amendment that will 
take care of that. The earher vou can submit it to us, the better. 
We would be happy to have it, and 1 think I can speak for the rest 
of the committee that we will not try to bind you to it. 

We will ask you to submit something that you think is satisfactory. 
If discussion de ‘velops that it is not too sat isfac tory or if Justice points 
out that you abandon the whole point of view, we would expect you 
to come back and say, “Maybe we cannot stand on that language, but 
give us something to work on.” 

We are just trying to get this bill through in good shape for all the 
people of this country. 

Are there additional questions of these witnesses / 

Senator Kuchel ¢ 

Senator Kucner. Just to pinpoint what you have suggested, would 
it be fair to ask, Mr. Secretary, that in the final an: ilysis the advice 
of the Attorney General would guide you, over and above your own 
legal staffs in the Department and your military legal advisers ? 

Mr. Rovertck. Senator Watkins asked me about the same question, 
and I do not believe I am qualified to answer, except that I assume 
we would have to. 

Senator Anprrson. I think you will find that a Cabinet officer, if he 
is brought into a controversy, must take the advice of the Attorney 
General as his lawyer. 

The Senate of the United States subpenaed me at one time and I 
had a notion to tell them where to go. 

Senator Warkins. There is one man that does not have to take it, 
and that is the President. 

Senator Anperson. I found out I could not take the advice of the 
Solicitor of the Department of Agriculture, but had to depend upon 
the advice of the Attorney Gene ral. He is your lawyer, and I think, 
regardless of how you feel about it personally or how your Depart- 
ment feels about it personally, they will end up taking the advice of 
the Attorney General. 

Senator Barretr. Mr. Chairman, I wonder if I could ask one more 
question? I would like to settle in my own mind one point, and it 
is this: After listening to the statements by the two witnesses for the 
Department of Defense, it is very clear in my mind that they are enun- 
ciating the same principle that Secretary McKay has enunciated, and 
that runs all through this bill that we want to protect State water 
right law. 





172 WATER RIGHTS SETTLEMENT ACT 





Now, the difficulty that you have encountered in California is under 
existing law. Is it not a fact that you would not be in any different 
situation with reference to these same problems under the proposed 
bill than you are under existing law? 

Mr. Rovertcx. Mr. Senator, | believe you are probably correct, but 
[ am not able to answer that. It is a legal question. 





Senator Barrerr. I am convinced that I am right about that. Am 
[ not right about that, Senator O’Mahoney ¢ 

Senator O’Manonry. I believe you are. 

Senator Warkins. That is what you are attempting to do, per- 
petuate existing State laws / ‘ 
Senator Barrerr. We cannot understand why these problems can- 
not be worked out. Of course, when you submit yourself to State law, 
then you are on the same footing as anybody else. The Defense De- 
partment wants to observe State law. You do have some problems. 
We have had many problems with the Interior Department, but we 

worked them out. 

If there is some language we can put in, why of course we want to 
help you. 

Mr. Roprerick. We recognize that, Senator, and our desire is that a 
defense mission given to a commander out in the field can be carried 
out satisfactorily. 

Senator Anperson. May I break in ? 

Senator Barrerr. Certainly. 

Senator Anprerson. Mr. Secretary, the Senator from Wyoming 

asked you a question that I think was very important to all of us, 
and Senator O’Mahoney agreed with your interpretation of it. I wish 
you would examine that page or part of this hearing this morning 
in which that question was answered, and ask your lawyers to advise 
you on it, because if your offhand answer, w hich I think is a good one 
is Cor rect, then you have gone some steps toward the final solution of 
this problem. 

I would like to have you specifically look at that particular question 
and the comment of Senator O’Mahoney and your own reply because 
I think you indicated a possible solution, 

I am sorry to break in, excuse me. 

Senator Barrerr. That is quite all right, Mr. Chairman. 

Just one more observation which I would like to make before I get 
through. 

The Department of the Interior has carried on its functions under 
State law since 1902, and, of course, they are the main agency of gov- 
ernment that is concerned with western water law and rights, and the 
Secretary of the Interior comes in and says, “Certainly we can do that. 
We operate under State law and work out our problems.” ; 

They have problems, of course; everybody recognizes that. But 4 
still they say, “We want to continue with that policy.” 

As I take it you feel there ought to be some way that you can work 
out these problems yourself under State law. Everybody wants to 
work them out, there is no question about that. 

Mr. Ropericx. No question about that. 

Senator Barrerr. So I hope you will approach this in the same 
light that the Interior Department does and come up to this committee 
and say, “We agree with the principles of this legislation, and if you 


etna 


Seana ance Sanaa a oy 





Se ook. 


ADS RE. 





WATER RIGHTS SETTLEMENT ACT 173 


an help us on these problems that we have, we would appreciate it 
ind maybe we can go along with you. 

Mr. Ropericx. I would like to review my testimony of it. I think 
[ said just about that in my testimony. 

Senator Barrerrt. I think you did. 

Senator Kucuen. Mr. Chairman, may I read a part of Public Law 
547, which is the Santa Margarita bill upon which Congress agreed ? 

Senator O’Manonry. W hat C ongress ? 

Senator Kucuer. The 83d Congress, 2d session. 

i am quoting from subsection (c) of section 2. This is now the 
law with respect to this legislation: 

For the purpose of this act, the basis of measure and limit of all rights of 
the United States of America pertaining to the use of water shall be the laws 
of the State of California: Provided, That nothing in this act shall be con- 
strued as a grant or a relinquishment by the United States of America of any 
of its rights to the use of water which it acquired according to the laws of 
the State of California, either as the result of its acquisition of lands comprising 
Camp Joseph H. Pendelton and adjoining naval installations and the rights to 
the use of water as a part of said acquisition or through actual use or pre- 
scription; or both, since the date of that acquisition, if any, or to create any 
legal obligation to store any waters in De Luz Reservoir to the use of which 
it has such rights or to acquire the division under this act of water to which 
t has such right. 

My point in reading that, Mr. Chairman, is that there was a clear 
and explicit declaration that the law in California with respect to 
water should control; that we were protecting every single right 
which our Government had there under the laws of California, that 
we were relinquishing none of them, but even then there was some 
agency opposition to this provision which subsequently became the 
law of this land. 

Senator Anperson,. I think the fact that that law is on the statute 
books might help you deal with this problem. 

| hope we can dismiss these witnesses, and will you try to suggest 
an amendment to us and will you examine the testimony that you made 
and if you can give that answer, you are moving in the direction that 
Senator Barrett, Senator O’Mahoney, and the others are trying to 
move in. 

Mr. Ropertcx. I think you asked me one other question: To clarify 
whether Senator Barrett’s bill has any influence in any way on the 
question that was brought up this morning. 

Those were the two things? 

Senator Anperson. Yes. 

I do not know what to say about the session this afternoon. 

Senator Barrett. I think we have it set. 

Senator ANpEerson. But we have people on the floor. We will have 
one more witness this morning. 

Senator Barrett. We have the Assistant Secretary of Agriculture 
and I think it is necessary for him to leave town tomorrow, and that 
is why we wanted to have him this afternoon. 

Senator AnpErson. I see. 

Senator Barrerr. The next witness will be Mr. Harold H. Christy. 
Will you give your name to the reporter, Mr. Christy, and your office 
and something about your background ? 
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STATEMENT OF HAROLD H. CHRISTY, SUPERINTENDENT OF POWER 
AND WATER DEPARTMENTS FOR THE COLORADO FUEL & IRON 
CORP., PUEBLO, COLO. 


Mr. Curisty. Mr. Chairman, my name is Harold H. Christy. 

Mr. Chairman, for the purpose of identification, I am super intendent 
of power and water departments for the Colorado Fuel & Iron Corp.. 
Pueblo, Colo. T am also a member of the natural resources committee 
of the Chamber of Commerce of the United States. I have been a 
member of the executive committee of the Arkansas Valley Ditch, 
Association since 1929 and the Colorado director of the National Ree- 
lamation Association since 1952. Today I am speaking in the interest 
of the Colorado Fuel & Iron Corp. 

We are very much of the opinion that legislation such as S. 863 
should be enacted by the Congress in order to remove all question of 
doubt as to the jurisdiction of the water resources in the 17 Western 
States. 

The Colorado Fuel & Iron Corp. is the successor in interest to an 
integrated steel plant which was located at Pueblo in the late 1870's. 
One of the major factors determining the plant’s location was avail- 
ability of water supply from the Arkansas River and its tributaries. 

The water supply for a steel plant represents one of the major nat- 
ural resources required for its existence. The water supply for the 
stee] plant at Pueblo has been developed over the past 80 years on the 
basis of State water laws. 

At the start the water was supplied by a ditch, carrying rights from 
a tributary of the Arkansas River, said rights being per rfected under 
the Colorado law. Subsequently additional rights which had been 
established by the Colorado courts were purchased to meet plant 
expansion. During the late 1890's, to meet further expansion, the cor- 
poration elected to construct what is known as Sugar Loaf Reservoir 
on the headwaters of the Arkansas River. ‘The reservoir site was 
located on lands withdrawn by the Federal Government for power 
purposes. Subsequently a release of the reservoir site was obtained 
and the land patented in the name of the corporation. 

The decreed rights in the above-mentioned Sugar Loaf Reservoir 
were perfected under the Colorado law and carry priority date of 1902. 
I am sure that the Reclamation Act of 1902, which recognizes the 
rights of the State to issue decrees for water rights, gave assurance to 
the corporation’s officials that they were proceeding in the right courts 
in perfecting title to this important natural resource. I might add 
here that this reservoir is completely surrounded by the public domain, 
namely, the national forests. 

As planned expansion continued, additional water rights were ac- 
quired by purchase and transfer under the Colorado courts to the 
corporation’s point of beneficial use. The latest facility in connection 
with expansion was the construction of the Minnequa Canal, some 
46 miles in length, carrying water from the Arkansas River to two 
reservoirs immediately south of Pueblo and the steel plant. 

In late 1952, petition was entered in the District Court of the 11th 
Judicial District of the State of Colorado, setting within and for 
the county of Fremont, known as case No. 6913, in order to perfect 
rights in the Minnequa Canal by reason of construction. Shortly 
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thereafter, upon petition of other water users and the Federal Gev- 
rnment, the petition for the adjudication of priorities of rights to 

the use of water in water dis trict No. 12. of the State of Colorado, 

as entered requesting a general adjudication. This necessitated the 
readve rtising and serving of notices on all water users on the Arkan- 
as River. 

Subsequently, the hearings before the court were delayed to permit 
the Federal Government to complete their testimony and submit 
filings and claims on behalf of its Bureau of Land Management, De- 

partment of the Interior and its Forest Service, and the Department 
of Agriculture. 

After several months’ delay awaiting the convenience of the Federal 
representatives and filing of claims, and so forth, notice was received 
by the court from a special assistant to the Attorney General that the 
United States of America was withdrawing all of its claims heretofore 
iled in this case. 

All of the above filings covered the use of water on a public domain. 

nder Colorado law, in order to obtain a final decree, testimony must 
e presented to the court definitely establishing that the water repre- 

nted by the claims has been put to beneficial use by the claimant. 
his would indicate that all of the structures on which filings and 
laims were presented by the Federal Government in the subject 

e, had been constructed and were being used. Continued use of 
water under these claims most certainly affects the amount of water 
ivailable for other uses on the stream. 

If the State courts do not control the regulation and use under thie 
priority doctrine, who then is to say when diversions can be made é 

I believe it is apparent that all of our industries, municipalities, 
ind our irrigating ditch companies of necessity, have made large 
expenditure of funds to provide facilities for the use of water. 

Due to the confusion and a lack of knowledge of who has final 
jurisdiction, it becomes very difficult for the above organizations to 
make plans and finances for facilities to provide for expansion and 
growth. Millions of dollars have been invested in facilities to permit 
the beneficial use of water obtained through decree of the State court. 
It seems apparent that legislation is necessary to clear up this 
juestion. 

I might add, Mr. Chairman, to an engineer planning for plant ex- 
pansion or to a municipality in connection with this ‘withdrawal, it 
was understood that the Justice Department had indicated that there 
was a question of doubt as to whether the title to the land and to the 
water had ever passed from the United States. 

If you are planning a new rolling mill, you might be ee at a 
project that would require the investment of $20 million or $25 million 
or more. A water supply is a basic necessity for cooling purposes in 
connection with that mill. 

Who do we look to for jurisdiction if the State laws are not in effect ¢ 
Senator Barrett. Mr. Christy, as you already know, State appro- 

priation is the only system we have in the western country at the pres- 
ent time. There is no Federal system and, consequently, if you cannot 
look to the State, I do not know where you would look. 

Now, the Justice Department has taken the position that of course 
there has been no transfer of the title to the water. They do say that 
t questions the right of the Congress under the Constitution to make 
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a grant of authority to the States to administer the disposition and the 
control of the waters in their States. 

Of course, that throws the dark cloud of suspicion on our water 
rights all over the West, and as you well know, if it had not been for 
the application of water to our arid lands in the Western States, we 
would still be the desert of about 100 years ago. Consequently, it is 
a terrible insecurity that we must look forward to if that principle is 
going to prevail. 

We are hoping, of course, to correct it by this legislation. 

Mr. Curisty. We are actually only tenants by sufference. We de- 
veloped the civilization in the West where you have to regulate the 
erratic flows of the stream, who has priority, and how can you plan, 
how can you put anything in? 

Senator Barrerr. Having permitted us to make such progress as 
we have during the last half century under State control now it would 
would seem a bit unfair for anybody to question the legality of the 
foundation structure upon whic ‘h we built our farm economy and es- 
tablished our communities and our homes and developed our society, 
all predicated on the idea that we were supreme and secure in the ad- 
ministration of our water rights under State law. 

Mr. Curisry. That is right. 

Senator Barrerr. Do you have anything more to say ? 

Mr. Curisty. That is all I have. 

Senator Barrerr. Thank you very much, Mr. Christy. 

I can say to you that not only has the National Reclamation Asso- 
ciation endorsed this type of legislation by resolution, as you may 
know, but that the association inspired the legislation in the first 
instance. 

Mr. Curisty. I know that. 

I wanted to take this opportunity to thank you for allowing me to 
appear. I thought that private industry might add something to the 
minutes of this hearing to show the thinking of the people. 

Senator Barretr. We thank you very much, Mr. Christy, for your 
contribution. 

Mr. Curisty. Thank you, gentlemen. 

Senator Barrerr. Next we have Mr. E. W. Rising, appearing on 
behalf of Roger Ernst, Arizona State Land and Water Commissioner. 


STATEMENT OF E. W. RISING, ON BEHALF OF ROGER ERNST, 
ARIZONA STATE LAND AND WATER COMMISSIONER 


Mr. Ristne. lam E. W. Rising. 

Mr. Chairman, I am appearing here today for the purpose of placing 
the name of Mr. Roger Ernst, Arizona State land and water com- 
missioner, on the list of these who support the principles of Senator 
Barrett’s bill, H. R. 863. 

Mr. Ernst is unable on account of illness to appear before the com- 
mittee in person. 

I submit for the record a letter received by me from Mr. David F. 
Brinegar, executive secretary of the Central Arizona Project Associ- 
ation, ‘aut horizing this st atement. 

Thank you, Mr. Chairman. 

Senator Barrerr. The letter will be made a part of the record. 
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(The letter referred to follows :) 


THE CENTRAL ARIZONA PROJECT ASSOCIATION, 
Phoenia, Ariz., March 5, 1956 
E. W. RISING, 
Special Representative, Arizona Interstate Stream Commission, 
Washington 6, D.C. 

Deak EveRETT: I have just talked with Roger Ernst, Arizona State Land and 
Water Commissioner, who wishes to be on record before Congress as endorsing 
the Barrett bill providing for State control of water rights, but who cannot attend 
hearings because of recent surgery to restore his hearing. Would you please 
express Commissioner Ernst’s backing of the Barrett bill, 8. 8637 

Yours truly, 
Davip F. BRINEGAR. 


Senator Barrerr. The subcommittee will stand adjourned then 
until 2 p.m. 

(Whereupon, at 12: 32 
at 2 p.m. of the same day 


. 


p.™., the subcommittee recessed, to reconvene 
-) 
AFTERNOON SESSION 


Senator Barretr. The subcommittee will be in order. 

At the outset, let us make a part of the record at this point the report 
of the Act ing Secretary of Agrieult ure, Mr. True D. Morse, under date 
of March 21. 

(The report réferred to follows :) 

DEPARTMENT OF AGRICULTURE, 
Washington 25, D. C., March 21, 1956 
Hon. JAMES E. MuRRAY, 
Chairman, Committee on Interior and Insular Affairs, 
United States Senate. 

DEAR SENATOR Murray: This is in reply to your letters of June 20, 1955, and 
October 18, 1955, requesting reports, respectively, on S. 863, a bill to govern the 
control, appropriation, use, and distribution of water, and on 8S. 863, amendments 
“intended to be proposed by Mr. Barrett to the bill (S. 863) * * * which would 
strike out all after the enacting clause and insert in lieu thereof substitute 
wording. 

This Department consider the amendment “intended to be proposed by Mr. 
Barrett to the bill (S. 863) * * *” to be much preferred over the original bill 
S. 863 and would have no objection to the passage of the bill when thus amended 

The major purposes of the legislation, as stated in the amendment are: (1) 
To remove clouds on prior water rights established by State law in the 17 
Western States arising from the interpretation of previous acts of Congress; 
and (2) to provide for the future acquisition of unappropriated waters, navi- 
gable and nonnavigable, in compliance with State laws. 

S. 868 declares all navigable and unnavigable waters in the 17 Western States 
to be free for appropriation under the jurisdiction of the States and thereafter 
subject te the laws of the States with respect to control, use, and distribution for 
all beneficial purposes and requires that Federal officers, employees, agencies and 
instrumentalities shall proceed in conformity with the laws of the State con 
cerned in the same manner as private persons and shall be governed by the laws 
of the State in respect to the control, use, and distribution of appropriated water 

The amendment to S. 863 provides that in the use of water for any purpose 
in connection with Federal programs, projects, or activities no Federal agency 
or employee shall interfere with the exercise of any right to the use of water for 
beneficial purposes heretofore acquired under and recognized by State custom or 
law except when expressly authorized by law and justly compensated for; 
that this shall not be construed to preclude, when authorized by Federal law, 
the acquisition by the United States of such rights. 

It reserves, subject to existing rights under State law, all navigable and 
nonnavigable waters for appropriation and use of the public pursuant to 
State law and provides that rights to the use of such waters for beneficial 
purposes shall be acquired under State laws. It requires Federal agencies and 
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permittees, licensees, and employees, in the use of water for any purpose in 
connection with Federal programs, projects, activities, licenses, or permits, to 
acquire rights to the use thereof in conformity with State laws and procedures, 
with provisions that: (1) The United States may store and release water solely 
for the prevention of floods; (2) the United States may acquire water rights 
when authorized under Federal law; (3) no right acquired under State law 
shall be enforciable against the United States if such right would be enforciable 
only because of a State law or custom which discriminates against the United 
States or denies the United States the opportunity to acquire such rights on 
terms and conditions at least as favorable as those enjoyed by any other entity 
or person. 

It gives consent to join the United States as a defendant in any suit relating 
to water used for beneficial purposes when the United States is or claims to 
be the owner of any right to the use of such water or is in the process ot 
acquiring right to the use thereof under State law or otherwise, and the 
United States is a necessary party to such suit. When party to any such suit 
the United States (1) is deemed to have waived any right to plead that the 
State laws are inapplicable or that the United States is not amenable thereto; 
and (2) shall be subject to the judgments, orders, and decrees of the court i: 
the same manner and to the same extent as an individual except that judgment 
of costs shall not be entered against it. 

The Department of Agriculture has traditionally favored full recognition by 
the Federal Government of the authority of the States relating to the control 
appropriation, use, or distribution of beneficially used water within their bound 
aries. The Department also believes that all Federal water resources activities 
should honor fully all concerned water rights acquired under State laws. It 
has required appropriate conformance with the provisions of such State laws 
in the administration of its various programs and activities. In this regard. 
neither the bill nor the amendment would have any financial implications inso 
far as this Department is concerned. 

The Department feels that the amendment is much to be preferred over the 
original bill in that it is more complete and particularly in that it would recognize 
existing rights under State laws and provide that nothing in the act shall be 
construed to preclude the storage and release of water by the United States solely 
for the prevention of floods. 

The Bureau of the Budget advises that, while there is no objection to the 
submission of this report, the Bureau recommends against favorable considera- 
tion of this proposed legislation pending clarification of legal and constitutional 
questions, and the completion of the study recommended in the report of the 
President’s Advisory Committee on Water Resources Policy. 

Sincerely yours, 
True D. Morse, Acting Secretary. 

Senator Warkrns (presiding). Mr. Secretary, we are very happy to 
have you with us to get the views of the Department on the bill which 
is now before us. It is a very important piece of legislation for the 
entire West which relies upon irrigation and the use of irrigation 
water to produce the agricultural produe ts, also for industrial, mining, 
and other purposes. The West is badly in need of water. We hope 
we are going to maintain the standard of water rights w hich we have 
in the W est. 

We are very happy to have you here to state the position of the 
Department in this respect. 

You may proceed. 


STATEMENT OF HON. E. L. PETERSON, ASSISTANT SECRETARY OF 
AGRICULTURE 


Mr. Prrerson. Thank you, Mr. Chairman. 

Mr. Chairman and members of the committee, your invitation to 
testify on S. 863, a bill relating to the control, appropriation, use, and 
distribution of water in the Western States, and on the amendments 
intended to be proposed by Senator Barrett to this bill, is appreciated. 
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In large measure the economy of the 17 Western States is established 
on the foundation of the right to the use of water. Water is used for 
the irrigation of more than 27 million acres of western lands m agri- 
cultural production. Without irrigation several million acres of 
these lands would be unproductive except for such dry land farming 
or grazing as soil type and rainfall pattern might permit. 

In the Western States water a are property and as such are 
entitled to the same protection in law as any other property rights. 
The stability and security of ras rights are essential not only for the 
preservation and protection of the existing economy of the West, but 
also for its growth, development and future prosperity. 

[ can well understand and appreciate the concern of Members of 
the Congress and the pe “ople of the Western States over the cloud that 
has been cast on the integrity of these private rights by the activities 
of the Federal Government. Present economic values, future invest- 
ment, in fact orderly development of the economy of the States to be 
affected by S. 863 is impaired to the extent there is doubt about the 

integrity and permanence of the right to beneficially use water. Fu- 
ture water developments likewise become more difficult so long as such 
dovbt may exist. 

During the past 90 years Congress has passed many laws recogniz- 
ing and protecting the integrity of water rights acquired under the 
laws of the Western States. Through these laws C ongress has re- 
peatedly expressed its intention that Federal water resources activities 
should not interfere with State laws relating to the control, appropria- 
tion, use, and distribution of water. ‘The proposed legislation appears 
to be in harmony with the policy y established and reaffirmed time after 
time by these enactments of Congress. 

The Department of Agriculture has traditionally favored full rec- 
ognition by the Federal ‘Government of the power of the States per- 
taining to the control, appropriation, use, and distribution of water 
within their boundaries for beneficial purposes. The Department also 
believes that all Federal water resources undertakings should honor 
fully all water rights acquired under State laws. These views have 
been recognized for many years in the policies and procedures estab- 
lished by this Department for the administration of its various pro- 
grams involving the acquisition and exercise of water rights. 

For example, it has been the firmly established policy of this De- 
partment for nearly half a century to acquire, in strict accordance 
with State laws and procedures, the water rights needed for the admin- 
istration of the national forests. 

Senator Warkins. Would you permit a question at this point ? 

Has the Department of Agriculture ever experienced any difficulty 
in working with the States and in complying with the water codes of 
the various States ? 

Mr. Prrerson. To the best of my knowledge it has not, Senator 
Watkins. 

Senator Warktns. There is not any history of the Department of 
Agriculture having difficulties with the States because of the State 
water codes ? 

Mr. Pererson. I have never heard of such difficulty, if it exists. 

Senator Warkrns. As a matter of fact, most of the waters which are 
later used for irrigation and for munic ipal and industrial use in the 
Mountain States of the West largely falls on forest land, does it not ? 
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Mr. Prererson. I would say that most of the primary watersheds in 

the Western States, starting with the eastern slope of the Rockies and 
moving westward, lie on the national forests or at least the national 
forests are a part of those watersheds. Of course, the water which is 
there accumulated in the form of snow running off downstream to be 
used in the irrigated valleys originates on the public lands of the 
national forests. 

Senator Warxrns. That is the water we largely rely on for the 
various uses I have named. 

Mr. Pererson. That is correct. 

Senator Warkins. It has been the policy of the Department of 
Agriculture fully to approve the operation of the State laws and to 
work in harmony with them ? 

Mr. Prrerson. We have honored the State laws fully, Senator 
Watkins. So far as I am acquainted from being both in State govern- 
ment, and now in Federal Government, we have had most harmonious 
relations with the States. 

Senator Watkins. Thank you. 

Senator Barrerr. Mr. Chairman, may I make an observation? Iam 
very pleased at the statements being made by the Assistant Secretary 
of Agriculture. I do want to say that a survey was made and it was 
determined that 90 percent of all of the waters of the West have their 
source in national forests or public lands of the United States, mostly 
in the national forests, as you indicated a moment ago. 

Mr. Pererson. | am not familiar with that survey, Senator Barrett, 
but I do know that a very substantial quantity of the waters which are 
beneficially used in the West originates on the national forests or on 
other public lands. Perhaps the most outstanding example is the fact 
that some 30 percent of the waters used by the Los Angeles Municipal 
Water District originate on the national forests on the upper Colorado. 
I merely make that statement to indicate the interdependence of the 
entire western economy upon the waters which originate in the higher 
elevations. 

Senator Barrerr. Of course that is the main reason why the forest 
lands were reserved in the first place. 

Mr. Pererson. That is certainly one of the reasons, and so stated I 
think in the original reservation act. 

Senator Barrert. That is right. 

Senator WatTkins. May I ask you this question: Were you one of 
the active participants in the President’s Water Resources Policy 
Committee ¢ 

Mr. Prrerson. I represented the Secretary of Agriculture in the 
deliberations of that Committee and in the preparation of the report, 
Senator. 


Senator Watkins. You are personally in full harmony with the 
report made by that Committee ? 

Mr. Pererson. I think it is a good report. Of course, as is true 
of any report of that nature, as an individual I might have some 
slightly different views, but overall I am in full accord with that 
report. 

anadin Warkins. The report of course is in full accord with the 
policies of the Department of Agriculture. 

Mr. Pererson. It is, sir. 
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Senator Warxins. And fully approved by the Secretary himself. 

Mr. Pererson. Yes, sir. 

Congress has been fully cognizant of this policy for many years, 
Under this policy, relationships have long been established between 
this Department and the people of the Western States and their State 
governments, the maintenance of which is of vital importance to the 
administration of the national forest. 

Acting under this policy, this Department has acquired by appro- 
priation under State laws many hundreds of rights to the use of 
waters within the national forests for the protection, utilization, and 
administration of these forests. In acquiring these rights the De- 
partment complied with the same State laws and procedures that 
govern the acquisition of water rights by private individuals. The 
policy has not brought about any conflicts in Federal-State rela- 
tions or created any ‘difficult administrative problems; rather it has 
engendered a high degree of mutual cooperation and respect between 
this Department and ‘State and local governments in the West which 
has greatly contributed to the successful administration of the na- 
tional forests. 

The question of preserving and protecting the integrity of water 
rights acquired under State law is one which must be ‘settled. Both 
the Western States and the Federal Government are vitally inter- 
ested in the solution of this problem. The constantly increasing needs 
of the West for more abundant water supplies, augmented by large 
population increases during and since World War II, make it im- 
perative that the issue be decided without further delay. I believe 
the bill now under consideration, with the amendments intended to 
be proposed by Senator Barrett, with possibly some perfecting amend- 
ments such as those suggested by the Department of the Interior, is 
the correct approach to the problem. Congress can and should solve 
this problem. 

There has been and will doubtless continue to be a great deal of 
discussion about the legal issues involved in this matter. I am not 
a lawyer and cannot discuss legal technicalities. It seems to me, how- 
ever, that the problem is one of policy for determination by the Con- 
gress. The solution of this problem should be developed largely from 
the standpoint of commonsense. 

Senator Warkins. Isn’t that, as a matter of fact, the way the west- 
ern water law developed ? 

Mr. Prrerson. It developed from the experience of the settlers. 
They increased their settlements and problems arose under the old 
riparian water law and they sought the doctrine of appropriation and 
then statutory determination of right, as I understand the history, 
Senator. 

Senator Warkrns. It was founded on what they considered to be a 
commonsense approac ‘h to the problem ? 

Mr. Pererson. Experience and commonsense; yes, sir. 

Senator Barrett. I think it was pointed out here, Mr. Secretary, 
when we started these hearings that the basic principles of the law 
were not established by the Congress in the first instance or by any 
legislative body, but by a group of miners acting on their own initia- 
tive out in California in the middle of the last century, Very fortu- 
nately, we accepted the mechanics that they worked out at that time 
mainly to transport water from streams over to mining operations so 
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they could do the work which was necessary in recovering the gold 
from the ore. As a consequence, they built up this theory of the ap- 
propriation of water, the priority of use, the beneficial use, and,so’on. 
That confirms entirely the statements which both of you gentlemen 
have been making here that hardheaded, everyday Americans were 
confronted with the proposition that they had to work out something 
and it so happens that the principles which they laid down were 
adapted to the application of water for irrigation all over the West. 

That really proves conclusively it was just good, hard commonsense 
which dictated the principles in the first instance and those hardy pio- 
neers are really the fellows who are entitled to probably the greatest FP 
credit. for laying down the policies and principles which made it |} 
possible for us to build a great economy there in the Western States. 

Senator Watkins. Would it not be proper to say that the water law 
of the West developed very much the same as the common law 
of England developed ¢ 

Senator Barrerr. I think you are exactly right about that. It was 
built up over a long period of time, and it came from custom and 
usage. It just happened that irrigation meshed in well with the prin- 
ciples which were needed to carry on the mining operations in the 
California Gold Rush of 1850. 

(Off the record. ) 

Mr. Prrerson. No one questions the power of Congress under the 
Constitution to provide how property belonging to the United States 
shall be used. I am told by the lawyers that Congress has exclusive 
control over all Federal property, even to the point of completely dis- 
posing of it. Certainly it seems to me as a layman that Congress has 
this unlimited power over the disposition of Federal property, it also 
has authority to set up reasonable standards for its administration ; 
and what could be more reasonable and equitable from the standpoint 
of all concerned than for Congress to provide that Federal property 
should be administered in certain respects in accordance with the laws 
of the State in which the property is situated. If it has been or should 
it be legally determined that the waters or any part of them which 
are the subject of the bill we are here discussing are in fact Federal 
property it seems nonetheless logical that Congress may prescribe the 
conditions and procedures under which such property is to be ad- 
ministered. 

It seems to me that the proposed legislation does not involve the 
surrender by the Federal Government of any of its powers over Fed- 
eral property, but rather provide certain procedures to be followed by 
the Fedeal Government in carrying out its programs. 

Regardless of all the legal discussions pro and con on its technica] 
aspects, the problem in its final analysis is one of policy to be de- 
termined by the Congress. To my way of thinking, it is just plain 
commonsense that the Federal Government, in the use of water 
needed for the administration of Federal projects and programs, 
should be governed by the same laws and procedures concerning the 
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acquisition of water rights that are applicable to all others. 

There are no sound reasons why the Federal Government in this 
respect should be entitled to any paramount rights or privileges that 
are not possessed by private individuals. As is stated in the report 
by the Presidential Advisory Committee on Water Resources Policy : 
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The right acquired by the appropriation of water has been recognized from 
the beginning of development of the West as a property right, just as valued 
and oftentimes more so, and just as much protected by the law as the title to 
the land itself. 

That report also says: 

The principles which recognize water rights as property rights should be 
accepted. 

[It seems to me that is what this bill proposes to do and for that rea- 
son as well as others which I have attempted to briefly state it is 
in general harmony with the Presidential Advisory Committee report. 

Senator Warktns. Senator O'Mahoney / 

Senator O’Manonry. What I listened to sounds very accurate, Mr. 

Secretary, and is a correct interpretation of the constitutional division 
of powers, W hich I take it you recognize completely. 

Congress is the policym: aking power, and the executive is the power 
to enforce the policies esti tblished by Congress. 

Mr. Pererson. That is my view, Senator O’Mahoney. 

Senator O’MAnonry. Since, as you say, the Congress has the power 
to dispose of Federal property and water property, Congress has the 
power to make the laws with respect to the handling of this property 
right. That is your view? 

Mr. Pererson. That is my view, and as I understand the Constitu- 
tion of the United States as a layman, I believe that is in accord with 
the constitutional principles. The issues here are not fine legal issues 
as I understand them, but rather a question of what policies shall be 
pursued in the matter ‘which we are discussing. 

Senator O’Manoney. I compliment you, sir, on what seems to me 
to be a very accurate and clear statement of the basic principles. 

Senator Barrerr. Will the Senator yield to me? 

Senator O’Manoney. Yes. 

Senator Barrerr. I would like, Mr. Chairman, to compliment the 
Assistant Secretary for his splendid statement. I could not agree 
more with him in the policies outlined in his statement. I have read 
the report of the Department of Agriculture, and it, too, is favorable 
to the enactment of this legislation, but in line with the statement 
just made by my colleague, Senator O’Mahoney, I want to read the 
concluding paragraph of the report. I quote: 

The Bureau of the Budget advises that, while there is no objection to the 
submission of this report, the Bureau recommends against favorable considera- 
tion of the proposed legislation pending clarification of legal and constitutional 
questions, and the completion of the study recommended in the report of the 
President’s Advisory Committee on Water Resources Policy. 

I take it from your colloquy with Senator O’Mahoney-and the state- 
ment you made in your own pi wper which you read here a moment ago, 
you quite agree that under the Constitution the Congress in the final 
analysis has the duty and the right to set policy concerning property 
of the United States and regardless of the admonitions of the Bureau 
of the Budget I assume that you feel that we can exercise the powers 
delegated to us under the Constitution and do the things that we think 
are proper in the premises. 

Is that about right, Mr. Secretary ! 

Mr, Pererson. That is substantially correct, Senator Barrett. As 
I attempted to indicate, the issue here, as I see it, is not to be resolved 
around a question of law but around a question of policy. The Con- 
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gress establishes the policy applicable to Federal property, and if any 
of these waters are fh fact Federal property, then certainly it seems 
to me that the Congress not only has the authority but also the respon- 
sibility to set down the policies under which that property is to be 
handled and administered. 

Senator Barrerr. I thank you, Mr. Secretary. 

Senator ANDerson. Mr. Secretary, I was one of those, you may 
recall, who had some views on the question of the disposition of the 
submerged lands. I didn’t find myself in agreement with all the peo- 
ple here today. ae the time we had that bill up the argument was 
steadily made to us that even though the Supreme Court had held 
that they belonged to the United States, the Congress had complete 
right to. dispose of those submerged lands as they wished to. We 
finally had to agree that that interpretation was probably sound. 
Certainly that doesn’t contradict in any way what you have just said, 
does it ¢ 

Mr. Peterson. I do not believe that it does, Senator Anderson. 

Senator Anperson. I believe, Mr. Secretary, it goes right along 
with it. If anybody could contend that we acquired certain Federal 
rights in this area in water projects, the Congress can say they think 
the administration of them belongs to the State. The Federal Gov- 
ernment has the right to give away not only administration of them 
but the water itself. 

Mr. Peterson. That is my view. I think it is a very good view 
and I am particularly happy to see the Department of Agriculture 
continuing what I think has been the traditional attitude of the De- 
partinent ‘of Agriculture to welcome the development of these irriga- 
tion projects. It is true that our agricultural capacity stays a little 
bit avove our capacity to consume, but that is preferable to those 
areas of the earth where scarcity is the rule of life, rather than abund- 
ance. 

Mr. Peterson. I think, Senator Anderson, we must develop our 
natural resources in an orderly fashion. You can’t very well de- 
velop one without the other. With respect to the development of 
irrigated lands, I think that the land presently being planned for 
irrigation development will ultimately be needed. Moreover, when 
developing western projects it is impossible to segregate one portion of 
the resources from the other, and 1 think it ought to be in one piece. 
This is I think necessary to the settlement or stabilizing of the rights 
to use water which have been vested under State law and to quiet any 
doubts there may be in the minds of people considering investments or 
further development of resources about the validity of the right to 
use water. This is to the orderly development of an area, having, as 
you know, vast potential development of this natural resource. 

Senator Anperson. We are very glad to have you here and this 
statement from you. 

Senator Watkins. Mr. Secretary, I would like to join my colleagues 
in complimenting you on what I think is a very statesmanlike state- 
ment. It isa recognition of what has developed over the period since 
the West has been settled. It represents the policy, as I indicated a 
moment ago, which grew up very much like the common law of Great 
Britain, which has become of course the basis of most of our laws in 
the United States. 
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Mr. Pererson. Thank you very much. 

Senator Warkins. I want you to know that we appreciate, at least 
in Utah, the fine cooper ation the Department of Agriculture has 
always given the State in the control of the forests in the watersheds 
where most of the water that the State uses falls. We recognize that 
in the use of small portions of that water, you have made the necessary 
applic ation to the State engineer and have proceeded according to 
Utah practice and water codes. 

Mr. Pererson. That is true, Senator. We have done that in other 
States also where we operate subject to State water law. 

Senator ANDERSON. ‘Thank you very much. 

Mr. Gatchell ? 

Senator Martone. Mr. Chairman, I am sorry that I did not hear the 
statement. I would like to ask a question. 

I notice a paragraph in your statement where you say that the 
Congress can dispose of any Government property. You assume that 
the water is Government property ¢ 


OWNERSHIP OF UNAPPROPRIATED WATER 


Mr. Perrrson. No, sir. 

Senator enene Would you explain that part of your statement ? 

Mr. Peterson. I said if it is legally determined that the water is 
Government property, then the Congress has the authority to dlispose 
or otherwise provide for the management of that property. 

Senator MALoner. Yes. 

Mr. PETERSON. We do not concede that it is in fact Government 
property. 

Senator Manone. I think that is a very good statement. 

I thank you, Mr. Chairman. 

Senator Watkins. Asa matter of fact, Mr. Peterson, if the Govern 
ment ever had any ownership in it, it conceded the transfer of the 
water to the States when it accepted constitutions like that of the 
State of Utah, for instance, which declares that the water belongs to 
the people. The courts have interpreted that to mean the people of 
the State of Utah. 

I understand Wyoming has a similar constitution. 

Senator Barrerr. Wyoming says to the State; others say to the 
people. In the final an: lysis, it means the same thing. 

Senator Warkrns. The same thing. Those constitutions of course 
were approved by the Congress of the United States acting for this 
country. 

Mr. Pererson. That question can lead into quite a legal discussion, 
Senator, which frankly I am not capable to partic ipate in, but I say 
if after all the legal decisions have been made, the water should be 
determined to be Federal property, to the extent that it is Federal 
property the Congress has the power under the Constitution to pro 

vide by what means and in what manner it shall be used. 

Senator Matonr. Mr. Chairman, the thing which bothers some 
of us over the years—I was State engineer in my State from 1927 to 
1935—is that everything seems to be settled for.a period of time, and 
then a new crowd comes in and starts anew the claims of Government 
ownership of unappropriated water. It never seems to be settled. 
Most of us believe that it is in fact settled, but our administration 
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seems to be doing the same thing through the Navy. It disturbs the 
States to continually have to fight this thing. ‘That is, of course, the 
purpose of the legislation. I am a cosponsor of the legislation. | 
do not believe there is anything to settle. I believe it has been settled. 
But as long as the departments of the Government periodically make 
that claim, the legislation unfortunately is necessary. 

I would not like the impression to be given that we do it because 
we think there is any real need for the legislation except to close up 
new Government officials in the future. 

Senator Barrerr. If you don’t mind, I dislike to disagree with my 
colleague from Nevada, but we have a bigger problem than that. 
Unfortunately the Supreme Court has handed down two decisions 
which also had something to say about this problem, and with some 
power and effect, too, I may say. We have to correct them in the 
process. 

Senator Martone. I agree with you there. I include the opposite 
side of the street in Government officials. That is an important ob- 
ject of the legislation. But periodically a Government official 
comes in, fresh out of school, who never has been a resident of an area 
where water appropriation and an orderly determination of water 
rights are necessary for the welfare of the country, and he upsets 
everything and starts the fight anew. I do agree with my colleague. 
I did not mean to indicate that this legislation was not necessary. 
It is very necessary. It will be brought up periodically until settled 
by Congress. This is the third time in my recollection that it has 
been made an issue. 

Senator Barrerr. What you really mean is that you think that the 
Government should have people of the type and character and ability 
of this witness in these Federal offices handling western problems. 
That is the way I interpret your statement. 

Senator Martone. I think the people we appoint ought to have 
gumption enough to do their work and stay away from upsetting the 
States’ administration. 

Senator Barrett. We have one right here in this witness. 

Senator Martone. That is right. 

Mr. Prererson. Senator, I spent 1114 years in State government 
und perhaps my views are somewhat stronger on Federal-State re- 
lations than had I not so spent those years. In the final analysis the 
people are the Government. Here the people are trying to develop 
their resources, farms, mines, cities, industries, who need to use water. 

In order for there to be an orderly development of that resource, I 
think ultimately this issue will be applied to the remainder of the 
United States, because we are increasingly finding competition for it. 

Senator O’Manonery. Mr. Secretary, if I may interrupt you, I think 
ihis is an appropriate place for the chairman to tell again the story 

which he told this morning about his experience as Secretary of Agri- 
culture with the Bureau of the Budget. 

Senator Martone. Let us hear it. — 

Senator ANDgeRrsON, I am sorry to go into it again, but one time I 
ran into a situation which I felt needed correction. I discussed it 
with the President of the United States. The President thought 
that a suggested line of action was appropriate. He said, “Get that 
on the tracks right this morning. That is what we ought to try to 
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do.” I came back to the Department and started people writing a 
a law and checked it back with the counsel to the President. 
[ found it was just exactly what I thought ought to be done and what 
the President wanted done. We got that submitted to the C ongress. 
It was sent to the appropriate committee for review. The comment 
from the Bureau of the Budget was that it had to be rejected because 
t was not in accordance with the views of the President. 

I felt a little bit disturbed about that. I had to try to straighten 
iz the fact that this was the President’s own idea, and since it was 
the President’s own idea, it pi obably was in line with the views of the 
President. The Bureau of the Budget attempted to speak for him 
a little early on the subject. I think that is indicative of what hap- 
pens here. Here we have a report from the Department of Justice 
which is antagonistic to this bill. Then we have a report from the 
Department of Defense which is mildly antagonistic, but in direct 
testimony here this morning they indicated that it was based just on 
fears of some situations and that they believed they might suggest 

language which would fully protect the Department of Defense, which 
we all want to do. We don’t have any desire to cause them any 
trouble. But in come two of the great agencies of this Government 
which are concerned with the protection of the resources of this 

ountry agriculturally and the protection of its water resources, the 
Department of the Interior and the Department of Agriculture. 
iverything is centered in those two departments. Whether it be soil 
conservation, the Forest Service, the Taylor Grazing Act, whatever 

activity it may be, it all centers in these 2 departments, and these 2 
departments just as conscientiously certainly come in and recommend 
in favor of this bill. 

Senator O’Manonry. We have here, too, a report from the Budget. 

Senator ANDERSON. We have a report from the Budget which says 
let’s take it and put it to one side and study it for a while. 

Mr. Prrerson. My point, Senator Anderson, is that if this were in 
fact a legal issue then the lawyers should be here testifying as to what 
the law is. Ultimately only the courts can determine that anyway. 
It is my own view as far as I have been able to study this thing as I 
have said 2 or 3 times that this is a polic; y question and as such it is 
entirely within the prerogative of the Congress to lay down the policy. 
That is exactly what this bill proposes to do. 

Senator Anperson. I got out a nice big volume this morning and 
started to read something about policy under the Constitution as I saw 
it and I was going to get to the delegation of that power to show that 
Congress shouldn’ t really delegate its power to make policy in matters 
of that nature. I didn’t do it fins ally because I thought it was going to 
be done by one of the lawyers on the committee. 

[ agree with you entirely that this is a matter of policy, that the 
Congress has a perfect right to lay down this policy and having done 
so, the executive department can then carry it out, unless the judiciary 
sets it aside as being completely contrary to the Constitution. I want 
also to add that Mr. Peterson is no stranger to me, and his activity in 
the Department of Agriculture is well known to me. He was just as 
good an official of a State as I see now he is going to be an official of 
the Federal Government. 
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Mr. Pererson. Thank you, Senator Anderson. 
Senator ANDERSON. It was a real pleasure to work with you. 
Any other questions ¢ 

Mr. Pererson. I will say that was entirely mutual. 

Senator Anperson. I appreciate that very much. 

Thank you for being here today. 

Mr. Prererson. Thank you, gentlemen. 

Senator AnpErson. We hope you are back many times before this 
committee. This isn’t the normal place for you to appear, but we are 
glad to welcome you down in this room as well as in the room upstairs. 

Mr. Pererson. Thank you, sir. 

Senator Anperson. Mr. Gatchell ? 

Mr. Gatchell, you are no stranger to this committee. We appre- 
ciate and have been helped by your testimony previously. We shall 
be very happy to have your testimony on this bill today. 

Will you state your name and your position for the record again. 


STATEMENT OF WILLARD W. GATCHELL, GENERAL COUNSEL, 
FEDERAL POWER COMMISSION, WASHINGTON, D. C. 


Mr. Garcuett. Thank you, Mr. Chairman. 

My name is Willard W. Gatchell, and I am General Counsel for the 
Federal Power Commission. 

The Commission has submitted its report to the committee and we 
sent up enough copies so that all of the members of the committee 
might have them. I have no prepared statement because I didn’t 
know what further I could add to the report. 

Senator Anperson. We want to inquire if you have any comments 
as to this bill, other than the report sent up, and any comments you 
care to make through the report. We would be glad to have that. 

Mr. Garcuent. The report is fairly short. if I m: iy read parts of 
it, Mr. Chairman. 

(The full report-of the Federal Power Commission appears at p. 5.) 

The Commission considered the bill as originally presented and then 
the committee print of last August which was put in again in January 
of this year. 

I believe our comments are directed to those amendments rather than 
to the original bill. 

The Commission said: 

Existing water rights lawfully acquired under State law are recognized in 
section 5 of the amended bill in substantially the same manner that they are 
recognized in section 27 of the Federal Power Act. The Power Act provides for 
the issuance of licenses for the construction of hydroelectric plants by non- 
Federal interests on lands and waters subject to the jurisdiction of Congress 
and for the purpose of utilizing surplus water or waterpower from a Government 
dam. 

If I may at this point interject about the decision of the Supreme 
Court in Feder al Power Commission against Oregon, the famous 
Pelton decision which I believe resulted in the preparation of this 
legislation. That project was proposed to be located in the Deschutes 
River, along lands where on the western side of the river they were 
within the Warm Springs Indian Reservation and on the eastern 
side of the river were Federal laws withdrawn for power purposes 
prior to the filing of the application for license, and there were Fed- 
eral lands throughout the reservoir area. 
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The Supreme Court in passing on the issuance of that license re 
fers to the fact that the only basis of Federal jurisdiction asserted 
in support of the license was the ownership of lands of the United 
States. ‘There are no other conflicting issues that might have been 
presented. | 

Senator Warkrns. It was conceded to be a navigable stream ¢ 

Mr. GarcHELL. Senator Watkins, the question of navigability was 
not raised by the staff deliberately in that case. We felt that the 
basis of Federal land ownership was sufficient for jurisdictional pur- 
poses, and the Commission made no findings as to navigability. 
Neither the Ninth Circuit Court nor the Supreme Court considered the 
stream as a navigable stream, nor did they consider the effect of this 
Pelton project on lower navigable capacity. So the only basis was 
the ownership of Federal lands. 

The court said—— 

Senator Barrerr. Mr. Gatchell, was it the fact that the lands owned 
by the United States were reserved ? 

“Mr. Garcnei. It was the basis of ownership. The Court said the 
Desert Land Act did not apply to these particular lands because they 
had been reserved for power purposes. The Warm Springs Indian 
Reservation of course, having been set up under treaty in 1955, pre- 
ceded the Desert Land Act which was first passed in 1866 and then 
subsequently amended two more times. 

The Court said that the Desert Land Act did not apply to lands of 
the United States which had been reserved but applied only to public 
lands. The Court further pointed out that the issuance of this license 
did not involve in any respect an effect upon vested water rights, 
that vested water rights were protected under section 27 of the Fed- 
eral Power Act, which I have always felt was a very desirable thing 
from a legislative standpoint because, unless you have that protection, 
you can not know where your rights may be in a subsequent period. 

Therefore, the Court has recognized it in every case where we have 
had the question involved. 

But the Court did go on to say that by reason of the issuance of 
this license, the State of Oregon was unable to prevent the construction 
of this project under the license, that it was not necessary to have 
two authorizations for the construction of the project. 

[ believe in the rest of the Commission’s 

Senator O’Manonry. Was anything said in the opinion with respect 
to the utilization of water ¢ 

Mr. Gatcue.ti. The argument revolved around the question of the 
utilization of water . 

Senator O’Manonry. Let me have the reporter repeat your last 
statement before I raised the question so you may understand the rea- 
son for my question. 

(The reporter read from his notes as requested. ) 

Senator O’Manoney. Prevent the construction of the project. Sol 
am asking about the utilization of the water. The construction of the 
project is one thing; the right to use the water is another. 

Mr. Garcuety. I beg your pardon, Senator O'Mahoney. I was not 
trying to evade that. 

Senator O’Manoney. I know you were not. 

Mr. Garcuety. It dealt directly with the use of the water, referring 
to the construction and operation. The State of Oregon said that in 
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order to construct and operate this project the Portland General Elec- 
tric Co. must secure the permission of the State hydroelectric commis~ 
sion. That is merely as to the use of the water. It was not as to the 
use of the lands or not as to anything other than the use of the water 
through their dams for power purposes. 

Senator O’Manonry. Then do you understand this decision to be, in 
effect, a statement that a license issued by the Federal Power Commis- 
sion to any applicant to build a dam upon a stream, the navigability of 
which has not been determined or stated, supersedes the power of the 
State under its constitution and under the act of admission to admin- 
ister the waters within the State 4 

Mr. Garcue.u. Senator, I think there are two different things. In 
speaking of what was involved in this Pelton case I think the Court 
was there dealing with the right of the State as a sovereign to control 
the use of that water. It went back to the decision which it had ren- 
dered in the First Iowa Hydroelectric Cooperative case, to which it 
referred. In that case a navigable stream was involved, and the 
basis of jurisdiction there was asserted only on the ground of navi- 
gability. But the Court there said that the Commission had no right 
to refuse to issue a license to the First lowa Cooperative in the absence 
of State authority, because dual authority was not required under the 
Federal Power Act. 

The Commision had refused a license, saying that before it could 
issue a license the applicant would have to show that it had complied 
with the laws of the State of lowa. They took us into court, and the 
Court finally reversed the Commission and said that the Commission 
could issue that license if it felt that it should do so under the Federal 
Power Act. 

The State of Iowa had a provision that no authority could be granted 
by the State counsel, who passed upon those matters, for the use of 
water for power purposes where the water was not returned to the 
stream immediately below the powerplant, and they proposed in this 

case to divert the water from the Cedar River over to the Mississippi 
River. 

Senator O’Manonry. Do you interpret this to mean that the Federal 
Power Commission can issue licenses for the utilization of water which 
has not been determined to be navigable, in spite of the provisions of 
the law, and that the water thereby falls into the exclusive use of the 
licensee, regardless of what claims may afterward be made under State 
law for use of the water ? 

In other words, does the Federal Power Act and this decision make 
water used for power under a Federal Power Commission license take 
priority over the use of water for agricultural, industrial, and mining 
purposes ? 

Mr. Gatcuett. Yes. I thought that was your basie question, and 
that was what I was leading up to in the discussion of these principles. 
You have two things which are involved in your question. First, does 
the Federal Power Act supersede the State laws and give to the Fed- 
eral Government exclusive right to control the use of water for power 
purposes ? 

I think the Supreme Court has answered that question in both the 
First Iowa case and in the Pelton case, by saying that the Federal 
Power Act confers exclusive authority to the use of water, whether it 
is a navigable stream or whether the control of that water arises by 
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reason of the ownership of riparian lands by the United States. I 
think the Supreme C ourt—— 

Senator O’Manonry. That is, that ownership constitutes the basis? 

Mr. Garcue.y. I think it is the control of water. Ownership is an 
elusive thing. You had in your question the further point which deals 
with this question of ownership. Would that right conferred by the 
Federal Power Commission prevent the acquisition of other rights 
subsequent to the license ¢ 

Senator O’Manoney. Let me ask a hypothetical question. Suppose 
that the applicant for a license to build a power dam were in fact the 
owner of the abutting land across the stres um, having acquired owner 
ship under laws of Congress, homestead, mining, or otherwise ? 

Mr. GaTrcHEeLL. Any way. 

Senator O’Manonry. Any way. Would such ownership support a 
license that would make the use of water for power pur poses paramount 
to the use of water under the State law for domestic mining or agri- 
cultural purposes ? 

Mr. GatcHeu. No, sir. 

Senator O’Manoney. It would not ? 

Mr. Garcuen. It would not. 

Senator O’Manonry. We have this confined, then, to cases in which 
the land is owned—I would like to put that word in quotes—by the 
Government. 

Mr. GarcneL.. Yes, sir; I would agree with you on ownership of 
land. I have difficulty on ownership of water because that is a little 
different proposition. 

Senator O’Manonry. But there is a difference between ownership of 
land by Federal Government and ownership by private persons. 

Mr. Garcueny. There certainly is; yes,sir. I don’t think the owner- 
ship of the riparian lands by private parties, that ownership alone, 
would confer upon the Federal Government the right to issue a license. 
I think that right under those circumstances must come from some 
other power. It would come not from the property clause of the Con- 
stitution but from the Commerce clause. That was the authority 
which was exempted in the First Iowa case. It would be by reason of 
the actual navigability of the stream or the effect of that project upon 
lower navigable capacity, which is entirely different from property 

right whic h was involved in the Pelton case. 

Senator O’Manoney. The language in the decision, which was just 
now being called to my attention, reads as follows; this is from page 
442 of volume 349 of the United States Reports: 

Here the jurisdiction turns upon the ownership or control by the United States 
of the reserved lands on which the licensed project is to be located. 

That seems to confine that decision to reserved lands under the 
ownership or control of the United States. 

Mr. Gatcue.y. Very narrowly, to reserved lands. That is all that 
was involved. The ownership of those lands, Senator, is of course a 
property right of the United States. Where I run into diffic ulty deal- 
ing with ownership of water is that T don’t know what you mean by 
ownership of water because really water is never owned. It is merely 
the right to control the use of it. That is what was involved here. © 

Senator Martone. The right to the use of the water through appro- 
priation. 
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Mr. Garcnety. Yes, sir. Vested rights, I think, are recognized in 
the Power Act and should be recognized. 

Senator Matone. They are recognized as a continuous beneficial use 
to water. 

Mr. Garcnetyt. Continuous. Whatever the State law says as to 
priority of use, as so many of the States do, putting consumptive uses 
first, nonconsumptive uses, and so on. Those are matters entirely 
within the State control which we have nothing to say about. This 
case was dealing with unappropriated water that flowed across lands 
of the United States, and no vested rights were involved. 

Senator Watkins. And no consumptive uses were involved ? 

Mr. Garcueti. No consumptive uses were involved. 

Senator Warktys. Do you think that case eventually will be the 
bi co for any further policy or wide policy ? 

-, GATCHELL. Senator, they have a difficult row to hoe. Senator 
ee honored me by asking me to go out and assist the State of 
Montana a number of years ago in a water-use case where the water 
users and State Conservation Board were trying to put up a little 
dam on the Missouri. 

The Montana Power Co. was a very powerful company and had a 
lot of power dams on there and they didn’t want this little diversion. 
True, it was a smal] diversion, only some 10,000 acre-feet a year, and 
therefore it might be de minimis, but it was not small to the Montana 
Power Co. They put on quite a strong case. Those powerplants 
operate in a peculiar way. I presume that is the reason that the State 
asked that I go out there and assist them. I went out for the entire 
district court trial and was in charge of the case for the State board 
in that district court. We lost in the district court and then went up 
to the Court of Appeals for the Ninth Circuit, and the State was sus- 
tained. What they were trying to do there was to prevent the State 
from acquiring some irrigation consumptive rights in that Missouri 
River. It is true that the Montana Power Co. had for many years 
asserted and had on file with the State engineer, as it was required to 
do under State law, rights for waterpower purposes, but their rights 
cid not seem to me, as we analyzed that. situation, to prevent the State 
from putting this water to a consumptive use under the particular 
rights that the Montana Co. had. 

Senator Watkins. Also to regulate it. 

Mr. Gatcnet. At that time, no, sir. As a result of that case, the 
Commission was able to make an investigation of those powerplants 
on the Missouri River and the Commission finally, after considerable 
opposition by the Montana Power Co., insisted that they take licenses 
for those projects. They took us to court, and the Commission was 
nie uined in court. They have applied for licenses for those projects, 
but that is a separate story. 

In this State case, however, the water rights which the State wanted 
to exert were for consumptive uses. I think consumptive uses are 
always recognized in all of the 17 Western States in a different way 
from nonconsumptive uses. It is true that it would interfere with 
the lower nonconsumptive use of the Montana Power Co. if they di- 
verted above any one of their series of Jams. But the right of the 
State to do that was upheld under the facts of that case. 

Senator Warkins. Did that go on to the Supreme Court? 
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Mr. GarcHELL. No, they did not seek certiorari. The Ninth Cir- 
cuit reversed the district court, and the Montana Co. left it there. 

Senator Warkrns. Do you construe that case to mean that the State 
for consumptive uses had complete control ? 

Mr. GatrcHe.L, I don’t think it quite stands for as bald a proposi- 
tion as that, because we are anxious to have the State proceed- -when 
[ speak of we, they called me in, not that the Federal Power Commis- 
sion had a thing to do with the irrigation use, but they called me in 
to help out in the presentation of that case. The theory on which I 
felt it was strongest was that the State had a right to put those waters 
to a consumptive use. I think really all that the case stands for is 
that the Montana Power Co. just used the wrong means of trying to 
stop them. Their legal re medy was not the one that they had sought. 

Senator O’Manoney. This is your opinion that the State has the 
right for consumptive use ? 

Mr. GarcHeLL, Yes. I think that case very definitely stood for 
that. 

Senator O’Manonry. Is that also the opinion of the Federal Power 
Commission ? 

Mr. Garcueti. The Federal Power Commission was not involved 
in that case as such. The Federal Power Commission has not. been 
involved in any case that I know of where a similar conflict between 
consumptive and nonconsumptive uses has existed. 

Senator O’Manonry. If such a case would arise would the Federal 
Power Commission entertain your views as expressed in this case or 
would it entertain some other views ? 

Mr. GArcHELL. Senator O’Mahoney, I am just the general counsel. 

Senator O’Manoney. That is a powerful position. 

Mr. Garcue.t. There are five commissioners, and I would certainly 
not speak of them on anything that they had not expressed their 
views on. 

Senator Barrerr. Would you say that the water stored in the dam 
on the Deschutes River will be used consumptively ? 

Mr. Garcue.u. I don’t think that is a consumptive use. I don’t 
think any one can claim that. 

Senator Barrerr. You do not think so? 

Mr. Gatcnei. I don’t think this is a consumptive use. Under the 
laws of Oregon that is a nonconsumptive use. 

Senator Barrerr. I have heard a good many people who are well 
versed in water law in the West say that when you store it like that 
the evaporation which necessarily flows from storage amounts to 
consumptive use. 

Mr. GatcHey. Senator Barrett, I was one of those who engaged in 
quite an extended study say 15 years ago, maybe I miss the ‘date, on 
State water laws. We went into the laws of the 17 Western States 
to analyze what those laws meant. We got out quite a report. It was 
quite an education to me. I would not want to set myself up as any 
expert on State water law with respect to that. I do not regard the 
use by the Portland General Electric Co. of water of the Deschutes 
River, either storing it or putting it through its powerplant at the 
Pelton Dam as a consumptive use. That is “merely my opinion. 

Senator O’Manonry. Getting back to my question, of course, you 
can’t express the views of the five commissioners. They are changing. 
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But the views which you expressed in this Montana case were your 
views of the law? 

Mr. Garcue... Sir, they are still my views. 

Senator O’Manoney. That is what I wanted to get at. Because I 
have found you to be a pretty good lawyer. 

Mr. GatcneLn. Thank you, Senator. I didn’t know after this ap- 
pearance whether you would entertain any views like that. 


OWNERSHIP OF UNAPPROPRIATED WATER 

Senator Martone. I might ask a question. I am impressed with your 
grasp of the subject and your long-time study of it. When you talk 
about consumptive use, the State being in charge of the relative rights 
to consumptive use and where the application to appropriate should 
be filed. Then in connection with this decision and the quite broad 
question of the control of unappropriated water, do you follow a step 

further that when there is to be consumptive use of unappropriated 
water the State is the place to file the application—under State law ¢ 

I think I understood your explanation, and your gr asp of the sub- 
ject has impressed me. You have conceded that there is no question 
that when there has been a consumptive use, a right acquired under 
the State, that must be respected. 

Mr. Garcuenn, It — be, Senator. 

Senator Matone. We believe, and I think most of us do, that there 
is uns ippropriated water. The position taken by the Government in 
the Supreme Court decision and the claim of certain Government 
departments is that when it is not appropriated, then it belongs te 
the Government and the Government does not have to file with the 
State to establish its right to the use of the unappropriated water. 

Mr. Garcneti. I see what you are driving at, Senator Malone. 

Senator Martone. That concerns me. 

Mr. Garcue yt. It is a matter of very great importance. They 
put a military or naval installation out and they need water- 

Senator Matone. But if the naval people don’t have to consult the 
State, then why would anyone else connected with the Government 
have to file with the State ? 

Mr. Garcurii. When they put a naval or military installation out 
and then need water, as to whether they should go to a State agency 
to secure a water right, that is a separate problem from the one which 
is approached by the Federal Power Commission. I was trying to 
point out that this decision by the Supreme Court in the Pelton case 
is very narrowly limited to the right to control the use of that water, 

and the Court there very pointedly says that if they secure the right 
to use the water from the Federal Power Commission under the Fed- 
eral Power Act, they do not need to go to the State to get that same 
authority to use. 

Senator O’Manonery. That is limited to unappropriated water ? 

Mr. Garcney. It certainly is; yes, sir. 

Senator Martone. It is also limited according to your statement now 
of this decision of the Federal Power Commission, that it should not 
apply to a branch where it is a nonconsumptive use and does not apply 
in your opinion to the use of the water which would be a consumptive 
use. 
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Mr. GarcueLL, Oh, no. I would not say that. We are not con- 
cerned with the construction as an agency, construction by the Federal] 
Power Commission. We do not construct anything. We merely 
license non-Federal agencies, States, municipalities or power com- 
panies, to construct. W e do not engage in the construction of any 
developments. Military installations are under the Army—— 

Senator Matong. My point is if it is confined to the nonconsumptive 
use, that is, you do not divert it around consumptive users, and it 
returns to the stream, if you do not interfere with the established 
consumptive use of the water, do you think this decision is confined to 
that kind of use? 

Mr. Garcneu. If I were trying to support a military or naval in- 
stallation where they needed to use water for consumptive purposes, 
domestic use in their post, I would take the same reasoning that the 
court has here and apply it in eopErrs, of my claim. We have not 
been required to do that in our work, Senator, and I am saying the 
analogy would seem to me to be there. 

Senator Marone. What would the analogy be? 

Mr. Garcuett. The analogy is that these lands of the United States 
are under its ownership by reason of the constitutional right of Con- 
gress to dispose of them in any way the Congress sees fit. 

Senator Martone. Or if it acquires them by purchase as long as the 
Government owns them. 

Mr. Garcnety. It can get them by purchase or cession or condem- 
nation. 

Senator Matonr. They own the lands to which the water is to be 
applied. Then what? 

Mr. GatcuetnL. All that this decision says is that the control of the 
use of that unappropriated water rests in the Federal Government. 
That is what the decision says when it says the licensee does not need 
to go to the State. I want to call attention to a decision which may 
bear on your question. The Niagara Falls Power Co., which finally 
changed its name over to Niagara Mohawk, which was the parent 
corporation when it was merged, constructed the Niagara Falls proj- 
ect under the Federal Power Act as the new development in 1921, the 
first license issued by the Federal Power Commission. Part of the 
project had already been started and was in operation and had been 
in operation for some 20 or 30 years before then. But they permitted 
a very substantial improvement and enlargement of their diversion 
from the river. 

We thought that this new diversion was one for which they secured 
their authority solely from the Federal Power Commission, and there- 
= we said they did not need to get any water rights from the State 

f New York. It was a navigable stream and the Commission had 
full control over the diversion. 

The Supreme Court did not agree with us. The company had paid 
many thousands of dollars for riparian rights and by the time we 
got to it in this case it amounted to half a million dollars directly 
involved for certain water rights in part of the diversion up there. 
They were trying to charge that half million dollars as a part of their 
capital costs and we said that was an improper charge. 

In this case, reported at 347 U. S. 239, the Fede ral Pows r Commis- 
sion V. Niagara Mohawk Power Company, the Supreme Court said 
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those water power rights had to be obtained by them from the State 
of New York notwithstanding the license. That is why I have had 
difficulty in dealing with the question which Senator O’Mahoney put 
to me to differentiate between the control of the use of the water, which 
is one thing, and the water rights, which is another thing. 

Senator Barrett. The water rights were acquired under State law # 

Mr. GatrcueL,. The water rights were acquired under State law. 

Senator Barrerr. They said that under the Federal Power Act 
you had to respect the State law ? 

Mr. Gatcne.. Yes, sir; the company had to pay for them. 

Senator Barrerr. That is the same provision that applies here. 
Did you mean to say to Senator O’Mahoney that beneficial use can be 
made of this same water which is impounded ? 

Mr. Gatcnety. I haven’t said that. I do not know and I don’t think 
any court has yet passed upon the right of a future consumptive user, 
that is, someone who wants to put the water to irrigation use. 

Senator Barrerr. I think you are right now, but that is not the 
impression I got from your testimony before. Let me ask you this 
question, too: You say the storage of that water impounded there 
does not constitute consumptive use. Let me call your attention to 
the fact that in the upper Colorado River there will be an evaporation 
of 531,000 acre-feet, a year in Glen Canyon, and that is charged as 
consumptive use against the upper States. 

Mr. Garcietr. You are dealing there with a different thing. It is 
a beneficial use in any event. Under the division of the w aters of the 
Colorado River I don’t think there is any other way that they can 
charge for that water. If these reservoirs are constructed upstream 
and there is evaporation, it means that the lower States just do not 
get that much water and they should not be charged for the water 
that is evaporated in that manner. 

Senator Barrett. It is consumed and therefore it is consumptive 
use. 

Mr. Gatcnri.. FT am suggesting to you, Senator Barrett, that it is 
done on a different theory. The States set up a priority of uses, 
where they define the various order of precedence for uses. They put 
domestic water supply and irregation and municipal water supply, 
and then they come into the nonconsumptive uses, industrial uses. 
Water power is always listed with the nonconsumptive uses. In the 
division of the waters of the Colorado River they must deal with the 
stream flow as it will result if certain improvements are made. That 
is why they deal with it in that way. 

Senator Barrerr. I don’t profess to be an expert in this field. 

Mr. Gatcney. I am by no means, Senator, an expert. 

Senator Barretrr. Anyway, I am a little bit disturbed at some of 
the answers you have made here and I would like to ask you this 
question : I read that Pelton Dam case, not once but half a dozen times, 
and I grant that by that decision the Federal Power Commission, 
notw ithstanding sections 9 and 27, which direct that you must comply 
with State law, apparently gave ‘the licensee the power to construct 
this dam and impound that water without complying with State 
requirements. I can’t find anything in that decision which says that 
future rights acquired under State law downstream for the beneficial 
consumptive use of the natural flow of that river cannot be granted 
and will not be respected. Do you find anything? 
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Mr. Garcueti. There is nothing in the decision which passes on 
that one way or the other. 

Senator Barrerr. Senator O’Mahoney asked you that question. I 
don’t think it is justified. I said downstream, but I mean either way. 
Mr. Garcue.i. I don’t care whether upstream or downstream. 
Senator Barrerr. That is right. I didn’t mean to differentiate. 

Mr. Garcuey. I thought you meant in the river. 

Senator Barretr. That is right. 

Mr. Garcue.L. Up or down. 

Senator Barrerr. I think that question is unsettled. I think that 
is what Senator O’Mahoney had in mind. 

Mr. Garcneti. I was trying to develop the whole thing. It is a 
complex picture. It is not a simple thing. 

Senator Barrerr. I don’t see, Mr. Gatchell, how you are going to 
operate consistently under sections 9 and 27—there is no use my 
voing into them because you know them better than I do—unless you 
respect the rights of the State of Oregon to accept filings and to 
permit appropriations of the natural flow of the stream. That is 
what I am speaking of. I don’t believe you are following the law 
there. 

Mr. Garcuety. Senator Barrett, section 9 merely says that an appli- 
cant for a license shall present evidence satisfactory to the Commis- 
sion that he has complied with the laws of the State with respect to 
appropriation and use. 

Senator Barrerr. That is right. 

Mr. GatcuEe.i. The Supreme Court directly passed on that in the 
first lowa decision where the Commission had refused to issue a license 
to the first Iowa cooperative because it had not complied with the 
State law. 

Senator Barrerr. That is right. 

Mr. Garcue.tL. The Supreme Court said, “You do not need to re- 
fuse to issue a license because the applicant could not comply with a 
State law.” The duality of control inherent in the State requiring a 
license for the use and the United States requiring a license for the 
use—that duality of control is not present when the United States has 
authority. It is sovereign. If the Power Act requires a license and a 
license is issued, the State cannot simil: rly require a license for that 
use. It does not go on to the question which Senator O’Mahoney 
asked which, if you want my opinion, is the $64 question. It does 
not go on to what happens when there is a subsequent consumptive 
use upstream or downstream which would interfere with the power 
use which is granted under the license. It happened in the Pelton 
project that the Commission put in certain restrictions in that 
license—— 

Senator Barrerr. By the way, the Commission didn’t agree with 
the Supreme Court in the first Iowa instance, did they ¢ 

Mr. GarcHett. The Supreme Court overruled the Commission. 

Senator Barrerr. That is right. I suppose you advised the Com 
mission in the first place that they had better comply with State law, 
did you not? 

Mr. Gatcuett. That was our advice, yes, sir. 

Senator Barrerr. It ought to be your advice today. We are try- 
ing to get you back on the beam again now. 
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Mr. Gatcueiti. The Court didn’t agree with us, Senator, 

Senator Barrerr. We don’t agree with the Court and we are trying 
to get this thing worked around. 

Mr. Garcuety. Let me point out this: All of these hydroelectric 
projects cost substantial sums. You are not playing around here with 
something where you can give a man something one day and then take 
it away the next. If they invest these sums of money that they have 
to invest and you permit the State to come in and take all of their 
water away, how are they ever going to build? 

Senator Barrerr. Conversely, the principle you are enunciating 
here is to disregard the States. 

Mr. Garcnety. No. I don’t know any agency which cooperates 
more with the States, but somebody has to decide it in case of an im- 
passe. If the State is the one, then why don’t you just repeal the 
Federal Power Act and say the State does it. 

Senator Barrerr. I know, but the end result of what you are saying 
here is, it is too bad, but if we give a licensee the power to build a dam, 
thereafter the State can’t accept any filings for beneficial use of the 
flow of the stream. 

Mr. GatcueL. I don’t think you can get that from the license. 

Senator Barrer. I say beneficial use of the water of the stream 
either up or down. 

Mr. Gatrcuein. I don’t think you can get that from either the license 
or the decision in the Pelton case. 

Senator O’Manoney. That is not your position, then. 

Mr. Gatonent. No, sir. I just don’t know what the State can 
ultimately do. I don’t think that question has been decided. 

Senator O’Manonry. Let’s see if we can straighten it out just be- 
tween the committee and you. I am not trying to commit the Federal 
Power Commission at the moment. 

You are talking solely about the use of water for hydroelectric pur- 
poses, are you not? 

Mr. Gatcueti. And nothing else. 

Senator O’Manoney. You are not talking about any of these other 
uses, agricultural, domestic, industrial, or other purposes? 

Mr. GarcuerL. No, sir. 

Senator O’Manonry. So under the license that you issued in the 
Pelton case you granted, under the Federal Power Act, a license to 
use the unappropriated waters of that stream for the purpose of pro- 
ducing power, and that is all you did. 

Mr. Garcuett. That is all we did, yes, sir. 

Senator O’Manonry. You did not by the issuance of that license 
impair any existing right to the waters of that stream ? 

Mr. Gatcueis. No, sir: not a single vested right of any description. 

Senator O’Manoney. You did not interfere with the right of the 
State to grant future appropriations for domestic, agr icultural, mining 
purposes ¢ 

Mr. Garcurii. Upstream or downstream, no, sir. 

That is a direct answer. We did not. 

Senator O’Manonry. The electric power is the product of the 
falling water ? 

Mr. Garcnen.. Yes, sir. 

Senator O’Manoney. That is all that it is being used for under the 
Federal Power Act? 
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Mr. GarcHeLi. Yes, sir. 

Senator O’Manonry. In your opinion, the State has the authority 
to tell its water users to whom rights have previously been gr: anted ; 
that they are not interfered with by that license. You are also saying 
to the State that any future applic ants may secure appropriations for 
the domestic and agricultural, and so forth, rights, without regard to 
the power use. ; : 

Mr. GarcueLi. Senator, that is absolutely correct. For example, 
just to give you a spec ifie illustration, upstream from the Pelton site 
there have been a great many irrigation diversions—— 

Senator WATKINS. Since the building of the dam / 

Mr. Garcnety. The dam hasn't been built. I don’t know whether 
it has been started yet. It hasn’t been built. There have been a great 
many irrigation developments. Suppose in the future after the dam 
is built and the project is in operation and they want to come along 
and make an irrigation diversion 

Senator Warkins. Upstream ¢ 

Mr. Garcnett. That is what I am talking about. I don’t know 
anything in the Pelton decision by the Supreme Court which has 
passed upon the right of the power company or of these upstream 
irrigation users. It hasn’t passed on that question. 

Senator Barrerr. But you are passing on it right here now. 

Mr. Garcnett. I am passing on it by saying that the Federal Powe: 
Commission does not purport, in issuing this license, to say what shall 
be done for irrigation and municipal water supply. It says so far as 
the Federal Government is able to give you, you have an absolute right 
that the State cannot require you to secure a similar license to con- 
struct and operate and use, through the Pelton Dam, the waters— 

Senator O’Manonry. It is an extremely narrow opinion which 
involves only the use of water for hydroelectric purposes, and it says, 
if I understand your statement correctly, me rely that the issuance of 
a power right by the Federal Power Commission renders unnecessar y 
a power right from the State, but it does not at all interfere with the 
right of the State to grant uses for these other purposes which the 
State- 

Mr. Garcnetu. At other sites. It does not interfere with the right 
of the State to grant water rights at other sites. 

Senator O’Manoney. Including power rights. 

Mr. Gatcueti. At any other sites. At this site I don’t think the 
State can —— the construction of the Pelton Dam by this licensee. 
At other sites I don’t think the Federal Power Commission—— 

Senator O’Manonry. But domestic rights up = down the stream 
are not at all interfered with, in your opinion, by the hydroelectric 
use of this water for power ? 

Mr. Gatcnetn. That is my opinion, Senator, I want to warn you 
that that has not been tested in court. That is merely my opinion. 

Senator O’Manoney. I understand. We are trying to make the law 
here which will make it clear. 

Mr. GatcHetL. I am trying to help you in that. 

Senator O’Manoney. | think you are doing a good job. 

Mr. Gatcuetn. I am certainly interested in consumptive water uses 
inthe West. Never put it down that I am not. 

Senator Warxrns. Will the Senator yield for a moment? 
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Suppose they go ahead and build a dam under this license which 
has been granted and upheld, and then the State of Oregon grants 
an application to divert water upstream which would interfere with 
the supply of water for the dam. ‘That would test the question 
squarely as to whether the Federal Government or the State, owned 
that water, would it not? 

Mr. GatcHe.i. I would think so, Senator, but I don’t think that 
question has been presented. 

Senator Watkins. I know it has not. 

Mr. Gatcue.y. That would test the question directly. 

Senator Watkins. As a matter of fact, when the Federal Power 
Commission is ordered to grant the license, the circumstances in this 
case, isn’t that in effect saying that the Federal Government has a 
paramount right over the State in that water and can grant that 
license? It would not grant something. which would be an idle 
thing. 

Mr. Garcuetn. That is exactly what the court said we did. We 
have the paramount right to permit the use of the water for power 
purposes at the Pelton Dam. 

Senator Watkins. By implication, wouldn’t that exclude the State 
from giving any rights under State law to anyone else to divert water 
upstream which would i injure that right? 

Mr. Gatcuety. I have been trying to say this afternoon that I 
didn’t think the Court passed upon the upstream use 

Senator Warxrns. I know it didn’t pass upon it. Would it not be 
an idle thing to give them a license to build a dam at that point other- 
wise ? 

Mr. GatcHe.y. Senator, the law is not developed all at once. 

Senator Watkins. I realize that. 

Mr. Gatcue.u. They take these things step by step. One of the 
reasons which impelled me to recommend to the Commission the issu- 
ance of a license heeds on this sole basis of Federal jurisdiction, was 
that I wanted to see just what the Commission’s authority was with 
respect to lands of the United States aside from the navigability of a 
stream, because it seemed to me that the United States must have para- 
mount authority to control the use of water flowing across its own 
land. That is what the court said it had. 

Senator Warxins. Over and above the ordinary riparian right ? 

Mr. GatcueLL. The United States has the paramount sovereign 

right in there to control the use of the water of a navigable stream 
and streams across the United States. 

Senator Warxins. This was not a navigable stream. 

Mr. GatcHEty. I say or across lands of the United States. The 
further step which wil have to be taken some time, which has not yet 
been taken, may be taken in this very case. The State attorney gen- 
eral was repor ted in the paper just this last week or so, as having 
directed his State’s attorneys in the area where both the Pelton Dam 
and the Hells Canyon Dam are located, to institute criminal proceed- 
ings if either company started construction of the Pelton Dam or 
Hells Canyon Dam without a license from the State hydroelectric 





commission. 
Senator Warkins. You mean the Hells Canyon on the Snake River ? 
Mr. Garcrenn. Yes, sir. I think Pelton Dam has been started so 
they may institute criminal proceedings to see just how far this licensee 
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can go. Maybe they will get in that case a decision on this question. 

I don’t know. I do not think that it has been decided so far by the 
courts, 

Senator Warxtins. I just wondered what your opinion was. It 
seems to me that it should be rather clear that the United States would 
not do an idle thing, grant a license, then hold that the State of Ore- 
gon, for instance, could grant an application to divert water for con- 
sumptive use upstream and take away half their supply and render 
the plant useless. 

Mr. Garcue... Senator, under the State law they run the risk some- 
times of having their water taken away from them, and some of their 
rights which have been determined in California, for example, under 
riparian laws, have required constitutional amendments because the 

rights were asserted one w: ay or the other. 

When you are taking away the use of water at a particular site by 
reason of diversion upstream, you are interfering with the economic 
factors that may have a great deal to do with the development of the 
country. Had the State of Oregon had the authority which would 
be given to it by this bill, to stop the construction of the Pelton proj- 
ect, they would not build it. The State does not want that project 
built. Yet the power is needed out there, and it is a very desirable 
project economically. As a matter of fact, you pretty nearly have 
goldplated fish from the amount of money that the Commission has 
required as a direct investment, some $7 million, plus an annual oper- 
ating expense of over $100,000 every year, for the protection of fish 
going up and down the Deschutes River.’ I think somebody has to 
decide whether you are going to have these power projec ts. If you 
are, do you want the F ederal Government to decide? Then, okay. 

Senator Warxins. I understood that w as only for navigable streams. 

Mr. GatTcHELL. No. This case says it applies to lands of the United 
States. Congress gets its authority over lands under the property 
clause of the Constitution and not under the commerce clause. I think 
it is clear under the commerce clause, and this case says it is also 
clear under the property clause. 

Senator Barrett. The property clause also says that the Congress 
shall have the sole and exclusive right to dispose of the territory of 
the United States. 

Mr. GatcHe.i. Congress has the right to dispose of the property of 
the United States as it deems fit. 

Senator Barretr. Let me ask you this question: You have given the 
licensee the power to store a specific amount of water at this dam- 
site on the Deschutes River. Do I understand you to say that the 
State of Oregon through its proper officials can accept filings and grant 
appropriations for the right to use water for beneficial purposes down 
below 

Mr. GatcHe.i. Or upstream. 

Senator Barrett. Either place. And then require the licensee to 
release the water during the irrigating season when it would be im- 
practical for him to do so because he wants an even flow of water going 
through summer and winter for power generation ? 

Mr. GatrcHe.y. They store the water. The answer to your ques- 
tion, Senator, is that I don’t know what will happen, what the legal 
result will be when there is a consumptive use acquired under State 
law which interferes with this power use. I don’t know what it will 
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be. All I know is that the Supreme Court has said that a State li- 
cense is not required for this power use. 

Senator Barretr. There is no question about that. There isn’t any 
question about the effect of the Pelton decision. To give the State 
any rights at all, it would seem to me that you would “necessarily be 
obliged to say that the licensee is under some compulsion or some con- 
straint to release that water so that it could be used when they need 
it during the irrigation season. As I take it from your testimony, 
there is nothing here to protect the farmer who might acquire rights 
in the future from requiring the release of that w ater when he needs it 
in the summertime. 

Mr. GarcueL. I think your statement is right. I don’t think there 

s anything in here which deals with the right of that farmer to make 
a future diversion for irrigation. 

Senator Barrerr. So the sum and substance of the result of the 
Pelton case, if that is correct, is that the State would be powerless 
to give an adequate right to a farmer to take the water which is im- 
pounded in that dam for irrigating purposes and require the release 
of the water by the licensee during the irrigating season to such an 
extent that it would interfere with the use by the licensee of the water 
for power purposes. 

Mr. Garcuett. I don’t think that question is passed on in any de- 
cision nor in the Federal Power Act as it is. I would hope, Senator, 
that you would not be suggesting the futility of licenses, though. It 
really disturbs me if you are suggesting that Congress should author- 
ize licenses and then immedi: ately say “We don’t > anything about 
whether the water is there. We are just going to let it be taken 
aw ay. 

Senator Barrerr. What I am saying to you is that the effect of 
what you have done here is to endanger ther ight of the State to grant 
its citizens any privilege to make an appropriation of the normal flow 
of that stream for agricultural purposes. I think that has been 
demonstrated here right now. You are going to interfere with one 
or the other. You grant that. 

Mr. Garcnet. If there is a conflict of interest, yes, sir. 

Senator Barrerr. There is no question about that. Did the licensee 
get a right there to that water; would you say ¢ 

Mr. GarcueLL. The Court doesn’t quite say that. 

Senator Barrer. It amounts to that. 

Mr. Garcue tt. The Court doesn’t say that it does not. That is the 
whole difficulty, Senator. The Court doesn’t say that it does not. I 
don’t know what the ultimate decision on that point will be. 

Senator O’Maronry. We can make the ultimate decision. 

Mr. Garcnety. I don’t know whether you can or not 

Senator O’Manonry. Oh, we can write the law. 

Mr. Garcuetn. Let me finish my statement, please. I don’t know 
whether you can or not as to any outstanding license. It seems to me 
that the Federal Power Act is drawn 

Senator O’Manonry. We can’t interfere with vested interests. We 
can’t violate the Constitution. 

Mr. Garcuet.. I do not think there is any question as to what Con- 
gress may do as tothe future. If you want to say to the Federal Power 
Commission, “You cannot issue a single license,” I think Congress can 
certainly say that. 
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Senator O’Manoney. I doubt very seriously whether any Congress 
would ever undertake or any State would ever undertake to take any 
action which would be adverse to an existing beveficial power project. 

Mr. Garcueti. I agree with you, Senator, because Congress has 
always zealously avoided doing thi it. 

Senator Marone. Mr. C hairman. 

Mr. Gatchell, I didn’t quite finish one of the points I wanted to 
make with you or one of the things I wanted to call to your attention. 
There seems to be no question in your testimony that when there is an 
existing right it is recognized by the Government, and it is only the 
unappropriated water which is in eae: Now I ask, suppose a 
bureau of the Government, as the Navy has started to do, which per- 
turbed many of us, goes ahead and uses water without filing with the 
proper agency of the State, the State engineer or wh: atever it is, and 
continues to use the water. Assume that that goes on, using a large 
amount of water. Can a State determine whether there is unappro- 
priated water? 

Mr. Garcue.y. If they make no filing with the State ? 

Senator Matoner, Suppose private interests follow the Govern- 
ment’s unlicensed use of the water and make their regular filing in the 
State engineer’s office and the adjudication goes on. 

The State engineer cannot adjudicate or determine the amount of 
water the Government has used or is entitled to use because they have 
made no filing and apparently the State would have no right to adjudi- 
cate it or to give it a priority as it does in other cases. 

Does not th: at upset the entire adjudi cation process of the State ? 

Mr. GaTcHELL. Senator Malone, the States are up against a very 
difficult situation in that connection. They get these expensive mil 
tary and naval installations in there and then the V do not har ive enough 
water to operate ; what are they to do? 

Senator Matone. This is what they can and dodo. It is a very sim 
ple matter. I think you should know this better than anyone else. If 
they file with the State, they acquire a priority as of the moment : 
filing for the amount of water that the filing or final proof calls for, 
as it is put to beneficial use the time for final proof may be exte sited 
from time to time. Iam sure you understand. 

Suppose when the water was adjudicated it might be found that 
there was not enough water for Navy’s use. The Navy could then 
condemn the amount of water needed in Churchill County and buy it 
in the regular way. 

Mr. Garcue.y. Yes, sir; and pay for it. 

Senator Matonr. Pay for it in the regular appraised way or go 
through a regular court procedure of condemnation. just as they do 
for other property. With that you agree, I am sure, and there is no 
hardship ? 

Mr. Gatcuetn. Oh, yes. 

Senator Martone. How would you embarrass the Navy? Would 
they not be in the position of any other water user except that for a 
public use they can condemn and secure the amount of water they 
want by paying dn appraised or agreed-upon price for it, either agree 
on a price or condemn it and through the ev gd secure the use of the 
water? What I am saying to you is that if it is not done in that 
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manner it upsets the whole procedure and there would be little use of 
anyone filing for the use of water, in the State enginer’s office, because 
if the Navy’s use were not adjudicated no one would know the amount 
of water available. 

Mr. Gatcneti. Senator Malone, I know you will know I am not 
trying to be discourteous, but I believe in sticking to my knitting. I 
am general counsel of the Power Commission, and we do not deal with 
those installations. I do not want to avoid your question, but I do 
not want to get into a scrap with the Navy Department, either. 

Senator O’Manoney. They carry too many guns? 

Mr. Gatcuetu. They may stick me in the brig or something. 

I have tried to present to you our position. 

Senator Martone. You are presenting your position only in regard 
to your own department. I respect that. 

Mr. GarcHen. Yes. 

Senator Martone. I merely say to you and for the purpose of the 
record that if you or any other department failed to file an application 
for a consumptive use of water, which is what the other departments 
are purporting to refuse to do, from then on there would be little use 
of anyone filing because there would be no method of adjudication of 
the water to determine the amount available, unless the Federal Gov- 
ernment should set up the necessary machinery and then accept 
vested rights proof from the water-user States, thousands upon thou- 
sands of vested rights in each State, and make these water users come 
in then and prove their vested rights just as the State has already done 
over a long period of years. Then new applications would have to be 
filed in Washington. In 1913 we passed the first water law which 
required adjudication of water rights in the State of Nevada. It 
has been amended several times since, but the fundamental law remains 
the same, and I think it is fundamentally the same in all the arid and 
semiarid States. 

It authorizes the State engineer, or however the agency proper in 
each State is designated, through specified advertising and bearings 
on water rights, applications, and vested rights, to adjudicate the 
right to the use of water, and after the law is complied with as laid 
down by the State legislature, then you are forever barred in coming 
in and claiming a further vested or other right to the use of the water. 

I was a State engineer for 814 years, and we did adjudicate water 
rights which had been acquired prior to the water law vested rights. 
After we adjudicated them in accordance with the State water law, 
then they are forever barred from further claims. 

Under the Government’s theory—as I say, it has been raised three 
times in my relatively short experience—there would never be an end 
to the adjudication procedure. If the Government does own all of the 
unappropriated water and they have intervening use, then the sub- 
sequent filings in the State engineer’s office or the proper place in 
each of the arid States would be of no effect because the State engi- 
neer could never tell them that “You have a definite water right as of 
a certain priority date for a certain amount of water as against all 
other users.” 

That is what you would have to give them before they can spend 
their money or sell bonds to develop land storage projects or in the 
development of even a 160-acre homestead. 
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Mr. GaTcueLi. Senator, you may be entirely right. I just don’t 
want to get mixed up w ith the Army and the Navy. 

Senator Matone. That is all, Mr. Chairman. 

Senator O’Mauonry. We are very much indebted to you, Mr. 
Gatchell, for what I think is one of the clearest statements which has 
been made during the hearings. 

Mr. Garcnetyi. Thank you, sir. 

Senator O’Manonry. It has been very nice, as it always is, to listen 
to you testify. 

The committee, when it adjourns, will adjourn until in the morning 
at 10 a. m., at which — the witnesses will be Hon. William F. Know 
land, Se ated from California; Harvey O. Banks, attorney of the 
Division of Water Resources: and Northeutt E ly, special eM 

A third witness in the morning session, if time permits, will be Mr. 
Abbott Goldberg, deputy attorney general of California, who will 
make a separate appearance. 

Senator Barrerr. I think we have set Mr. Rankin down for the 
afternoon. I think George Guy would like to be on tomorrow after- 
noon also. 

(Whereupon, at 4:45 p. m., the committee was recessed, to recon- 
vene at 10a.m. Thursday, March 22, 1956.) 
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THURSDAY, MARCH 22, 1956 


UNITED STATES SENATE, 

SuBCOMMITTEE ON [IRRIGATION AND RECLAMATION, OF THE 

CoMMITTEE ON INTERIOR AND INsuLAR AFFAIRS, 
Washington, D.C. 

The subcommittee met at 10 a. m., pursuant to recess, in room 224, 
Senate Office Building, Hon. Clinton P. Anderson (chairman of the 
subcommittee) presiding. 

Present: Senators Clinton P. Anderson, New Mexico; Joseph C. 
O’Mahoney, Wyoming; Eugene D. Millikin, Colorado; Arthur V. 
Watkins, Utah. 

Present also: Senators George W. Malone, Nevada; Henry Dwor- 
shak, Idaho; Thomas H. Kuchel, California; Frank A. Barrett, 
Wyoming; and Barry Goldwater, Arizona. 

Senator Anperson. The subcommittee will be in order. Mr. Banks? 


STATEMENT OF HARVEY 0. BANKS, STATE ENGINEER, STATE OF 
CALIFORNIA, ACCOMPANIED BY PORTER A. TOWNER, ATTORNEY 
DIVISION OF WATER RESOURCES, AND NORTHCUTT ELY, SPECIAL 
COUNSEL 


Mr. Bank«s. I am Harvey O. Banks, State engineer of the State of 
California. [ am privileged to appear here today to discuss the in- 
terest of the State of California in some of the bills before the present 
session of the Congress dealing with basic Federal and State relation- 
ships in the field of water use and development. 

I would also like to introduce to the committee Mr. Porter A. 
Towner, attorney for the division of water resources, on my stall, and 
you are quite familiar with Mr. Ely. 

Senator Warkrns. Would you give us your educational experience 4 

Mr. Banks. I graduated from Syracuse University with the degree 
of bachelor of science in civil engineering in 1930. TI hold the degree 
of master of science in hydraulic and sanitary engineering at Stan- 
ford University. I taught at Stanford University on civil engineering 
for 5 years in the early thirties. I worked as hydraulic engineer for 
the Soil Conservation Service. I have about 12 years’ actual experi- 
ence with the State division of water resources. 

Senator Warkrns. In California ? 

Mr. Banks. Yes, sir. I have had 4 years’ experience as consulting 
hydraulic engineer in Los Angeles. I have been State engineer since 
November of last year. I was nent int State engineer in charge of 
water-rights administration for 24% years previously to that. 
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Senator Watkins. With that long record, I am naturally curious 
how old you are. 

Mr. Banks. Forty-five. 

Senator Warkrns. That is a remarkable record for that age. 

Mr. Banks. Thank you. 

Senator AnpERson. You may proceed. 

Mr. Banks. Under date of February 21, 1956, Governor Knight 
wrote to each member of the California congressional delegation with 
respect to California views in this matter. Under date of March 1%, 
1956, he addressed a letter to the Chairman of the Senate Interior and 
Insular Affairs Committee, the Hon. James E. Murray, again with 
reference to the State’s position in this matter and with respect to m) 
appearance here. 

Senator Anpgerson. Should those letters be in the record 4 

Mr. Banxs. With your permission, I would like to have them in t 
record, if I may. 

Senator Anperson. The two letters will be made a part of the record 
at this point. 

(The letters referred to are as follows :) 


FEBRUARY 21, 1956. 
Hon. THOMAS H. KUCHEL, 
United States Senator, 
Senate Office Building, Washington, D.C. 

Dear SENATOR KUCHEL: We are becoming increasingly concerned over the rela- 
tionship between the Federal and State Governments in the matter of water 
rights. As Iam sure you are fully aware, our own State has assumed the leade: 
ship in the formulation of future plans for the comprehensive development and 
utilization of its water resources. We are, I hope, about to begin the implementa 
tion of these plans by construction of the Feather River project. Recent develop 
ments appear to indicate that the future of such plans may be uncertain particu 
larly because of the decision of the Supreme Court of the United States in Federal 
Power Commission v. Oregon (349 U. 8. 435 (1955)). In fact, it may be said that 
the principles approved by the Court in this and other cases, as I understand 
them, vest in the Federal Power Commission a possible effective veto power over 
any such plans by any State. Recent actions by the United States Navy Depart 
ment in refusing to abide by the water laws of Nevada appear to have further 
jeopardized the integrity of State water laws. 

I believe that in view of the increasing activities of the various Federal agencies 
in this general field, the representatives of the concerned States should press 
for the immediate adoption of effective measures for the protection and preserva 
tion of power and prerogatives of the States to develop and control their own 
water resources in accordance with the public interest of the respective States 
I urge you and the other California representatives in the Congress, acting in 
concert with like-minded representatives of other States, to support appropriate 
measures in Congress to remedy this situation, and to vigorously advocate and 
guide them to enactment. I am sure you will agree that California’s representa- 
tives should assume the leadership in so doing to the same extent California has 
and is now leading in formulating its own plans for the development of its own 
water resources. It would appear that, because of their current active interest 
in water-right matters, the support of the Eastern and Southern States can be 
obtained. 

In connection with the foregoing, I wish to call your attention to views of 
the State of California presented to Special Subcommittee on Water Resources 
and Power, House Committee on Government Operations (together with letter 
of transmittal), which were submitted at hearings held in Los Angeles on De- 
cember 7 and 8, 1955, before Hon. Robert E. Jones, chairman, with respect to a 
report of the Hoover Commission, a copy of which is transmitted herewith. In 
it you will find statements which are relevant to the present subject. I am also 
sending herewith comments on the Barrett bill (S. 863) prepared by Henry 
Holsinger, principal attorney of the State division of water resources. 
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In the future, if you so desire, our further views relevant hereto will be sub 
mitted for your consideration. We will be glad to review any other proposed 
legislation and furnish you with our comments and recommendations. 

Again, I urge prompt action by the Congress in this important matter and 
respectfully request your active support. 

Sincerely, 
Goopwin J. KNIGHT, 
Governor 


Hon. JAMES E. MURRAY, 
Chairman, Interior and Insular Affairs Committee, 
United States Senate. 
Hon. CLAIR ENGLE, 
Chairman, Interior and Insular Affairs Committee, 
United States House of Representatives. 

This is written in reference to certain bills before the 2d session of the 84th 
Congress dealing with Federal-State relationships in the field of water use and 
development, and States water rights laws. These bills, all entitled “Water 
Rights Settlement Act of 1956,” include §. 863, with the proposed amendments, 

d H. R. 8325, 8347, 8560, 9489, and 9505. 

The State of California is vitally interested in maintaining the integrity and 
effectiveness of State water law and State water planning. We are convinced 
that our system of State laws relating to the use of water has struck a workable 
balance between private and public rights and represents one of the most ad 

need and complete systems in existence. Furthermore, we believe that the 
California water plan, developed over a number of years at substantial expense, 
ind to be published during this year, will provide a comprehensive plan for 
the future ultimate development of California’s water resources, in an orderly, 
effective, and efficient manner. 

Recent decisions of the Supreme Court of the United States have indicated 
that Federal agencies or their licensees may be permitted to construct and 
operate water projects without complying with, or in violation of, State water 

and planning. We are convinced that such a result would not lead to the 
best development and use of water resources in this State, or elsewhere, and 
that the result was never intended by the Congress. 

In view of the importance of this matter to us, we wish to present our views 
to your committee. Harvey O. Banks, California State engineer, will be in 
Washington on March 21 to testify on an appropriation matter and will remain 

few days longer, as necessary, to make an appearance on any of the bills 
entitled the “Water Rights Settlement Act of 1956.” 

It will be appreciated if you will inform Mr. Banks of the date on which he 
may be heard by your committee. 

With kindest personal regards, I am cordially, 
GOODWIN J. KNIGHT, Governor. 


Mr. Banxs. Also as a part of the record I would like to offer a 
resolution passed by the State water resources board with reference 
to California’s position in this matter, if I may? Do you wish me 
to read it ? 

Senator ANDERSON. It will be admitted in the record. 

(The resolution referred to is as follows :) 


Reso.vurion No, 268 


RE CONGRESSIONAL LEGISLATION TO PROTECT STATE WATER LAWS 


Whereas under the California State water resources law of 1945, as amended, 
the State water resources board is authorized to prepare a comprehensive and 
coordinated plan for the full development of California water resources; and 

Whereas such a comprehensive plan, known as the California water plan, is 
in the course of preparation by the staff of the State engineer under the direction 
of the board; and 

Whereas, in recent cases of the Supreme Court of the United States (e. g., First 
Iowa Hydroelectric Cooperative v. F. P. C. (1946), and F. P. C. v. Oregon (1955) ) 
construing the Federal Power Act, it has been held that licensees of the Federal 
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Power Commission may construct and operate hydroelectric projects without 
complying with State water law and State water planning; and 

Whereas application and extension of the precedents established in said 
cases might result in Federal domination of the use and development of the 
water resources of the Western States; and 

Whereas such precedents constitute an impediment to the continued exercise 
of the traditional rights of the States to control and develop their water resources 
which can best be remedied by new congressional legislation designed to protect 
the rights of the States; and 

Whereas it appears that appropriate amendment of the relevant acts of 
Congress is necessary in order to protect and preserve such traditional rights 
of the States: Now, therefore, be it 

Resolved, That the State water resources board recommends to the Governor 
of California, to the California Legislature, and to California’s Senators and 
Representatives in the Congress, that: (1) congressional legislation should be 
promptly enacted to amend the Federal Power Act to provide that State laws 
relating to the development and use of water must be fully complied with by the 
Federal Power Commission and its licensees; and (2) that, where necessary, 
additional Federal legislation concerning other Federal agencies with functions 
involving the use and development of water should be appropriately amended to 
require full compliance with State law. 

The foregoing resolution was adopted by the State water resources board, State 
of California, on February 3, 1956. 

Harvey O. BANKs, 
State engineer and secretary. 

Mr. Banks. Several identical bills dealing with this subject have 
been introduced, all of them entitled “Water Rights Settlement Act 
of 1956.” T have used one of these, S. 863, with the proposed amend- 
ments, in the preparation of this statement. 


CALIFORNIA WATER LAW AND PLANNING 


The transcendent importance of the control and use of water to 
the people of the State of California is, I am sure, known to all 
members of this committee. If California is to meet the ever-increas- 
ing water demands of its expanding population and economy, we must 
intelligently utilize to the greatest possible extent all of the water 
resources available to the State. It isa task of tremendous magnitude, 
requiring the combined efforts of all levels of Government, Federal, 
State, and local. Assuming that we are not deprived of any of our 
current entitlement from the Colorado River, there is sufficient water 
within California to meet our foreseeable ultimate needs. However, 
to meet these foreseeable needs, it will be necessary to intelligently 
and comprehensively control, develop, and use the available water 
resources. 

To assure the optimum development and use of our State’s water 
resources, it is necessary, I believe, to meet two fundamental require- 
ments. These are (1) adequate State laws relating to the use and 
development of water, and (2) comprehensive plans to assure the 
ultimate development of the State’s water resources in an orderly, 
effective, and efficient manner. California has gone far toward accom- 
plishing both of these objectives. 

Our State laws relating to the use of water have been developed over 
the past 100 years in the crucible of actual experience. In the process 
of such de velopment, the necessary balance has been struck between 
the acquisition and protection of private rights and the utilization of 
a vital resource for the benefit of all the people of the State. At the 
present time, California has an extensive system of law covering water 
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use and development. In part, this law nas resulted from the de- 
cisions of our courts, and in part, it has been developed by our legis- 
lature to meet the State’s apparent needs. While ¢ ‘alifornia’s system 
of water law can never be considered finally and irrevocably com- 
plete, it represents, I believe, one of the most advanced systems in 
existence. 

With respect to the efforts of the State to adequately plan for the 
best development of its water resources, we have accomplished much 
and are in the process of accomplishing more. Studies and investi- 
gations on water development have been carried on at the State level 
since the 1870’s. In 1931, after 10 years of extensive investigations, 
the first comprehensive report was published by the State division of 
water resources. This report contained the first broad plan for fu 
ture development, entitled the State water plan. The Central Valley 
project, subseque ntly constructed by the Federal Government, was 
the principal feature of the plan. 

In 1945 the California legislature created the State water resources 
board and in 1947 author ized the board to make further studies and to 
prepare a coordinated plan for the full development and use of the 
water resources of the State for all beneficial purposes in all areas 
of the State, to the maximum feasible extent. This work has been 
diligently prosecuted by the State division of water resources under 
the direction of the State water resources board, and more than $8 
million has been expended to date on the project. The first phase of 
the investigation resulted in the publication, in 1951, of Bulletin No. 
1, a statewide compilation on precipitation, runoff of streams, flood 
flows, and quality of water. 

I would like to submit a copy of that bulletin for the committee. 

Senator Anprerson. It may be submitted for the files of the com- 
mittee. 

Mr. Banks. Thank you. 

The second phase dealt with present and ultimate State require- 
ments for water and resulted, this year, in the nee ation of Bulletin 
No. 2, “Water Utilization and Requirements of California.” 

We have a copy of that for the committee’s files in two volumes. 

Senator Anprerson. It may be submitted for the files of the com- 
mittee. 

Mr. Banks. The third and final phase of this initial planning pro- 
gram has been proceeding concurrently with the other studies and 
will result in the publication, during 1956 of Bulletin No. 3, “The 
California water plan.” This month we have published a “Preview 
of the California water plan,” copies of which are available to this 
committee. 

Senator Marong. These will be accepted as exhibits, Mr. Chairman ? 

Senator Anperson. As exhibits only, yes. 

Ir. Banks. The California water plan will consist of two principal 
categories of water resource development—works necessary to meet 
local needs for water control and conservation, and major systems of 
works to conserve and export excess water from areas of surplus to 
areas of deficiency in sufficient amounts to meet the forecast ultimate 
requirements. The plan will give consideration to conservation of 
surface and underground water, to reclamation, to flood prevention 
and control, to the use of water for agricultural, domestic, municipal 
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and industrial purposes, to hydroelectric power development, to 
salinity control and protection of the quality of fresh water, to navi- 
gation, to drainage, and to the interests of fish, wildlife, and recre- 
ation. In short, the plan will present a comprehensive blueprint for 
the future ultimate development of all of California’s water resources, 
surface and underground. This is the only plan now in the making 
for the full control and development of the State’s waters for all 
beneficial purposes and uses in all areas of the State. 

It should be understood, however, that the planning work will not 
be completed with Bulletin No. 3. Starting with the master plan of 
Bulletin No. 3, the State must next go into the phase of planning which 

will comprise, in part, more detailed studies leading to recommenda- 
dane for actual construction programs. This next planning phase 
will be initiated in 1956-57. Funds are included in the State budget 
for that purpose. 

Construction and operation of the myriad of development works 
envisioned by the plan will have to be undert: ken by local, State and 
or Federal agencies or by combinations thereof) It is clear that the 
Federal Government cannot construct or operate all of the major 
multiple-purpose works required for California’s water development 
because of the limiting nature of the governing Federal laws and 
because of the very real fact that it is impossible to expect that Federal] 
funds will be available in the amounts and at the times required for 
progressive, comprehensive development. The Federal Government 
las spent large sums for water development in California, Even so, 
we have not kept pace with the increase in our water requirements. We 

ire now overdrawing our water bank account by some 5 million acre- 
feet per year. 

In recognition of these facts, the California Legislature, in 1951, 
authorized for construction and operation by the California Water 
re | ron Authority the Feather River project as the initial unit of the 

California water plan. The Feather River pen is a multipurpose 
project for flood control and irrigation in the Sacramento Valley, elec- 
tric power generation; to firm surplus water existing in the Sacra- 
mento-San Joaquin Delta, in most years; and to prov ide a water sup- 
ply to areas of water deficiency on the west and south sides of the San 
aan Valley, to the South San Francisco Bay area; and to southern 

California. The current session of the California Legislature has 
before it an item of appropriation of $9,150,000 to provide for com- 
mencement of the project. The estimated total cost of the Feather 
River project is in the order of $1.5 billion. The Feather River project 
is the beginning, not the end, of the California water plan. 

With respect to that budget item, may I say that it has passed the 
assembly of the California State Legislature and it has passed the 
finance committee. It may be on the floor of the Senafe right now. I 
don’t know. We have every anticipation that it will pass. 

Senator Martone. That is the $9,150,000? 

Mr. Banks. An appropriation for the initiation of work on the 
Feather River project has the full backing of Governor Knight. 

Senator Warxkrns. Do I understand that this is to be entirely a 
State project ? 

Mr. Banks. We hope that the San Luis unit, if it is to be built by 
thé Federal Government as proposed by the Bureau of Reclamation, 
can be integrated with this. 
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Senator Warkins. It is really part of the plan ? 

Mr. Banks. The Feather River project needs storage at the San 
Luis site. We believe an integrated project can be worked out there. 

Senator Warkrins. What is the estimated cost of the San Luis 
project 2 
~ Mr. Banks. I believe the Bureau’s estimate of the unit they wish to 
build is about $229 million, as 1 remember the figure, Senator. 

Senator Warxrns. Is that the complete project or is that only the 
initial phase ¢ 

Mr. Banks. That is the phase which the Bureau has recommended 
be built there. As far as the Feather River project is concerned, we 

eed an additional million acre-feet or about double the size that is 
proposed to be built by the Bureau of Reclamation. We have pro- 
posed in our report on the Bureau report that provision be made for 
later enlargement of the reservoir capacity by the State. 

nator MaLone. Raising the dam ? 

Mr Banks. Yes. It can be done. 

Senator Martone. Then it will be built on a foundation that will 
later be raised / 

Mr. Banks. Yes. 

Senator Matong. That is where the additional cost lies. 

Mr. Banks. The additional cost we believe, on the basis of our 
preliminary studies of design and constructing the initial unit, so 
that it can be later enlarged, will not be great. In any event, if there 
is any additional cost, we we anticipate that the State would bear 
that additional cost. 

Senator Matone. That is, the State would bear the additional cost 
due to the enlargement of the foundations in initial stages of con- 
struction so that the dam might later be raised ? 

Mr. Banks. It is our thought, Senator, in preparing our comments 
and views on the San Luis unit report that the State would not expect 
the Federal Government to put into the San Luis unit any greater 
mount than they would have had there been no Feather River project. 

Any additional cost over and above that amount necessary in the 
initial unit the State would contribute. 

Senator Matonr. I am not questioning whether or not the Federal 
Government should do this. There is never very much difference in 
cost of raising a dam to its ultimate height if you spend the money 
to —_ ll a foundation so it can be raised. 

Pardon the reference to the Colorado River, but for many years 
they had talked about a low dam on the Colorado River in place of 
the high dam where Hoover Dam is now located. I got into it in 
1927 as State engineer. I well remember my argument to the House 
committee and privately to the chairman that “I have no objection 
to a low dam if you will build it so we can later raise it.” But they 
found when they went into it that the cost was all in the foundation. 
Therefore, it did not make any difference whether you can build a 
high dam or a low dam. The chairman went for the high dam. 

[ think your attorney friend will remember the inc ident. 

We have always supported here the projects in California and I 
intend to continue to do that when they pay out just like we expect 


you fellows to do it for us and these other States when they will repay 
the cost. 
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I want to call attention to that because that is where the cost is— 
in the foundation. 

Mr. Banks. It is possible, Senator, that further studies may show 
that the State might want to go in actively with the Federal Govern- 
ment at this time and build San Luis to its ultimate capacity. We 
will not need that capacity for about 15 years, possibly, but it will be a 
matter of economic balance whether it is better to spend the money 
now and absorb the interest charges thereon, or in it later. 

We have not been able yet to complete those studies. 

Senator Matonr. There is some disadvantage to having engineers 
around you. They understand those things. 

Mr. Banxs. I am sure all members of this committee understand. 

Senator Barrerr. This would take in any contribution you might 
get from the Federal Government as well as your own? 

Mr. Banks. The billion and a half is the overall cost of the Feather 
River project. Any contribution by the Federal Government in the 
construction of San Luis and provision of interest-free money in the 
interest of irrigation would decrease this. This is the total cost with- 
out regard to anything else. 

Senator Barrerr. Do you know if you could take advantage of the 
proposed Small Projects Act to get a loan for any part of the distri- 
bution system or any other part of the project ? 

Mr. Bans. The State does not anticipate at this time getting into 
the distribution aspects of the water development. Our objective is 
to build the master works and the master conduits. The various 
local agencies will take the water from the canal site and majo 
aqueducts and distribute it. 

Senator Barrerr. If they come within the purview of the Small 
Projects Act, they could qualify. 

Mr. Banks. That is right. 

Senator Warxrns. Some of those would come under the Distribu- 
tion Act. we passed. 

Senator Manone. Has Los Angeles built its own aqueduct from 
the Colorado River? 

Mr. Banks. Yes. 

Senator Matone. Just like Nevada is building its own pumping 
system from Lake Mead to Las Vegas. 

Mr. Banks. Yes. We do not anticipate as far as the State is con- 
cerned to go into either the wholesale or retail business of water. We 
are more in the line of a manufacturer, comparing it to industrial 
processes. An organization such as the metropolitan water district 
or some of the larger water conservation districts might act in the 
capacity of a wholesaler, delivering it finally to cities. 

Senator Martone. I think that precedent was set at Hoover Dam. 
They sold the falling water instead of selling electricity. The mu- 
nicipalities and States and companies bought the falling water and put 
in their own generators and it has worked very well. 

Mr. Banks. Yes. 

Senator Warkrns. It is rather far afield of the main question we 
have before us, but since you talked about the plans for California, 
I wonder if California is really complementing the efforts of the Fed- 
eral Government to desalt ocean water ? 

Mr. Banks. Since the Congress provided funds for the current 
study by the Department of Interior, we have more or less dropped out 
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of that field, feeling that it was being very adequately covered by the 
Inter ior studies. 

Senator Warkins. Were you doing it before that? 

Mr. Banks. We did prov ‘ide some funds to the University of Cali 
fornia, both at Berkeley and Los Angeles, for some work on that. 
They did some work on solar distillation and waste heat. We have 
not done anything in that field for the last 3 or 4 years, feeling that 
Inter ior is doing an excellent job and there is not much use in attempt- 
ing to duplicate what they are doing. 

hey are covering, I believe, about all of the presently conceivable 
methods of demineralizing brackish and saline waters. 

Senator Warkrns. You might be getting into that in a big way 
since not too many States in the Union, at least in the arid West, have 
an ocean available to them. 

Mr. Banks. We are keeping a very close watch on the progress of 
those studies. My own personal opinion is that within 25 to 30 years 
that will become a significant factor in the supply of fresh water. 

Senator Warxtns. I feel the same way about it. I think if we 
would put the same amount of time and energy into the study of that 
as we do into splitting the atom we probably could solve a lot of the 
causes of war, particularly in the Near East. We have an area there 
where you have literally millions of acres of fertile soil with all kinds 
of water around, not many feet lower in elevation, and if we could 
learn to take the salt out of the water on an economic basis, we could 
solve a lot of problems there. 

Senator Martone. They have plenty of sunshine in Arabia. 

Senator Warkins. Yes. Not only that, but they have fuel to run 
pumps to pump the water there. 

Mr. Banks. Certainly reclaimed sea water, when it becomes eco- 
nomically competitive with other supplies, will be of considerable 
interest to our coastal metropolitan areas. We do not at this time 
anticipate that it will be the total result. 

We feel as far as the interior values are concerned there will still be 
need for vast quantities of water which cannot be economically sup- 
plied from sea water. But we do feel it is quite possible within 25 
years that in such areas as the bay area and Los Angeles, particularly 
for the coastal strips, demineralized sea water may become a significant 
factor. 

Senator Watkins. The Imperial Valley might possibly 
water. 

Mr. Banks. It should be clear then, that if the existing water sup- 
plies of California are to be properly developed and used, it will be 
necessary to have coordinated operation among the various projects, 
now in existence, and to be constructed and operated in the future. 
This will require close cooperation among local, State, and Federal 

nterests. This requirement of cooperation has recently been well 
ak fined in the Report by the Presidential Advisory Committee on 
Water Resources Policy. To best achieve the required — effort, 
a flexible, comprehensive pattern of development should be estab- 
lanes for all to follow. The California water plan will provide such 

a pattern—the effect of some recent decisions of the Supreme Court. 

As stated before, we are convine ‘ed that the proper and necessary 
deve ‘lopment and use of California’s water resources depends on ade- 

quate State laws and intelligent, comprehensive State planning. We 
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are convinced, also, that the present California laws are, in general, 
substantially satisfactory and that our State water planning has now 
progressed to an advanced stage. 

The question may now be raised: How will the activities of Federa! 
agencies and their licensees in California affect State water law and 
State water pl: inning ¢ 

Some recent dec isions of the Supreme Court have indicated that the 
Court’s answer to this question may be that the Federal Government 
and those acting under it may act without complying with State wate: 
law and State water planning. I am convinced that this result has 
never been desired by the States or intended by the Congress. 

Obviously, I cannot at this time even attempt to outline the history 
of State and Federal rel: ationships in the development and control of 
water resources. It should be pointed out, however, that the Congress 
of the United States has repeatedly given recognition over the years 
to the requirement of cooperation between the States and the Federal 
Government in the development of water resources and to the further 
requirement that the fundamental interest of the States in their water 
resources should be respected by Federal agencies. Illustrative of 
this intent of the Congress are, for example, the acts of July 26, 1866, 
July 1870, and March 3, 1877; section 8 of the Reclamation Act of 
1902; section 1 of the Flood Control Act of 1944; and sections 9 (b) 
and 27 of the Federal Power Act. 

In spite of this repeatedly expressed intention of the Congress to 
protect the interests of the States, inroads on those interests continue 
to be made by Federal administrative actions and judicial determina- 
tions. 

The best illustration to me of the seriousness of the present situation 
may be found in recent cases of the Supreme Court involving the 
Federal Power Act. Under the provisions of the act the Federal 
Power Commission has licensing jurisdiction if the proposed hydro- 
electric project will: (1) Be located across, along, or in any stream or 
body of water over which Congress has jurisdiction under its au- 
thority to regulate commerce; (2) be located upon any part of the 
public lands and ee of the United States (except national 
parks and monuments) ; or (3) utilize surplus water from a Govern- 
ment dam. If the Commission has jurisdiction on one or more of 
these grounds, a Federal license must be obtained. However, the act 
does not provide that a Federal license is all that is required to permit 
the construction and operation of the proposed development. In fact, 
it seems to me that two sections of the act clearly provide that State 
water law relating to the development shall be fully respected. The 
two sections‘are short and I quote them in full. 

Sec. 9 (b) Satisfactory evidence that the applicant has complied with the 
requirements of the laws of the State or. States within which the proposed 
projects is to be located with respect to bed and banks and to the appropriation, 
diversion, and use of water for power purposes and with respect to the right to 
engage in the business of developing, transmitting, and distributing power, and 
in any other business necessary to effect the purposes of a license under this 
act. 

Sec. 27. That nothing herein contained shall be construed as affecting or 
intending to affect or in any way to interfere with the laws of the respective 
States relating to the control, appropriation, use, or distribution of water used 
in irrigation or for municipal or other uses, or any vested right acquired therein. 

The Supreme Court of the United States has, I believe, by con- 
struction deprived these sections in major part of their original mean- 
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ing. In the case of First Jowa Hydro lectric U'00 pe ratiwe v. Federal 
Power Commission ( (1946), 328 U.S. 152), the licensing jurisdiction 
of the Federal Power Commission was involved because a navigable 
stream was concerned. The proposed plant of the applicant could 
not be built under Lowa law. The Federal Power Commission, acting 
under its 26-year-old interpretation of section 9 (b) and section 27 of 
the Federal Power Act, said that it could not issue a license for the 
construction and operation of a plant which would violate State law. 
The applicant appealed and the Supreme Court ultimately ordered 
the issuance of the Federal license. In the view of the court, section 

(b) did not require compliance with State law and section 27 has 
reference only to the protection of “property r ights.” 

The result of the Iowa Cooperative case was followed in the case of 
State of W ashangton, De partin nt of Game v. Federal Power Com 
mission ((1953), 207 FI. 2d 391), where the laws of the State of Wash 
ington prohibited the type of dam proposed by the applicant to the 
Federal Power Commission. In spite of this, the Federal Power Com 
mission granted the license, and the Court of Appeals upheld th« 
action, stating: 

We conclude that the State laws cannot prevent the Federal Power Com- 
nission from issuing a license or bar the licensee from acting under the license 
to build a dam on a navigable stream. * * * 

In but one reeent case has the Supreme Court of the United States 
given any effect at all to the saving language of section 27. This 
case is Federal Power a aaa v. Niagara Mohawk Power Cor 

ration ( (1945), 347 U.S. 239), where it was decided that “proprie- 
tary water rights for power rl iat as well as for, * * * other pro 
prietary uses,” vested under State law, have not been supersedien or 
rendered valueless by the Federal Power Act. 

It appears, then, that under these decisions of the Federal courts 
the Federal Power Commission may license, and hydroelectric plants 
may be built, even though they do not comply with State law, except 
that private vested rights to the use of water may not be taken with- 
out the payment of compensation. 

One other case should be mentioned briefly, partly because it belongs 
in the line of cases just discussed and partly because its repercussions 
will be felt beyond the limits of the Federal Power Act. This is the 
Pelton Dam case, Federal Power Commission v. Oregon ((1955) 
755. Ct. 882). The result reached by the Supreme Court was to per- 
mit the licensing and construction by a Federal Power Commission 
licensee of a hydroelectric plant in violation of Oregon law. Again 
the Court refused to give any effect to sections 9 (b) and 27 of the 
ederal Power Act. 

What is unique about the case, however, is that the stream involved 
was conceded to be nonnavigable. The sole basis of Federal licensing 
jurisdiction was the fact that the project would be built on Feder ‘al 
“reserved” lands—land in an Indian reservation and public land sub- 
ject to a Federal power site withdrawal. The State of Oregon con- 
tended that under th Desert Land Act of 1877, if not be fore, the sev 
eral States were given the right to control the use of water in non- 
navigable streams. The circuit court of appeals, relying on the 
1877 act and the case of California-Oregon Power Company v. Beaver 
Portland Cement Company ( (1934), 295 U. S. 142), agreed with the 
State. On appeal, however, the Supreme Court in the Pelton Dam casi 
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reversed the circuit court, stating that the Desert Land Act had appli- 
cation only to lands open to public entry and not to Federal 
“reservations.” 

The results of the Pelton Dam ce - have already been felt else- 
where; e. g., in Nevada where the Navy Department has reversed 
its previous posit ion and now refuses to comply with State law govern- 
ing the appropriation of water. It is certain that other similar situa- 
tions will occur elsewhere. 

Furthermore, it should be noted, in the absence of clarification, by 
the Congress, it is entirely possible that the Supreme Court may con- 
strue to be ineffective other provisions of the Federal law apparently 
designed to protect State water law. In this connection, it is interest- 
ing to note that the language of section 8 of the Reclamation Act of 
1902, is closely similar to section 27 of the Federal Power Act. 


NEW CONGRESSIONAL LEGISLATION IS NEEDED 


From the few cases just discussed, which deal primarily with the 
Federal Power Commission, it appears that the integrity of State 
water law and the effectiveness of State water planning have been 
jeopardized. If the cases remain the law and if Mourad their logical 
expansion, it might ultimately mean that Federal agencies and their 
licensees may ignore State water law and State planning. Further, 
this might well preclude the State and local entities from prosecuting 

their proper and essential roles in the future development of Cali- 
fornia’s water resources, with resultant detriment to the economy 
acd welfare of the State. This result, I am sure, would not lead to 
adequate and best development of the water resources of the State of 
California. 

We are convinced that our State water laws, developed through 
experience, are adequately designed to protect and encourage the best 
use of our water resources. We are further convinced that the Cali- 
fornia water plan represents the best comprehensive blueprint for 
the development of water within our State. If these conclusions are 

valid, it would appear to be necessary that any and all persons and 
agencies, whether Federal, State, or local, should construct and oper- 
ate water projects in California in accordance with State law and 
planning. The requirement of compliance with State law by Federal 
agencies would most certainly not put the Federal Government out of 
the reclamation business in California, or any otl.er water business, 
even though this result has been suggested. On the contrary, these 
requireme nts would lead to greater stability of understanding and co- 
operation between those Federal and State and local groups engaged 
in water resource development. 

Because it appears that S, 863 is intended to assure compliance with 
State water law and planning by Federal agencies and their licensees 
and would thus protect California water and the California water 
plan, I am in accord with the general purposes expressed in the bill. 
It is possible that a better approach to the Federal-State water prob- 
lem might be one based on specific amendment to specific existing 

Federal legislation, rather than the omnibus approach of S. 863. This 
specific approach would require an examination of each Federal ac- 
tivity in the field of water use and development, the existing Federal 
law governing such activity, and the conflict, if any, of this Federal 
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activity and law, with State law and State planning involving the 
development and use of water. If such an examination were to dem- 
onstrate that the existing safeguards were not adequate, appropriate 
congressional legislation could be drafted. By such a specific ap- 
proach, the results to be achieved would be clearly seen and many of 
the problems inherent in 5S. 863, including some points of possible 
‘onflict with the Federal Constitution, could be more readily resolved. 

In view of the foregoing, I have not attempted to offer specific sug- 
vestions for revision of S. 863. My sole objective in this statement has 
been to point out why California must seek to adequately protect its 
State laws and plans relating to the development and use of its water 
resources, and to urge that Congress take the necessary steps to assure 
this protection. 

Senator Anperson. I am a little confused by the next to the last 
paragraph. 

Senator Barretr. I am, too, Mr. Chairman. 

Senator ANpEersON. You suggested that an examination would be 
made and if such an examination would demonstrate that existing safe- 
guards are not adequate appropriate congressional legislation could 
be drafted. 

Do you recommend the specific approach? You say that many 
problems inherent in S. 863 would be solved that way. You know 
when a bill gets to the floor of Congress you cannot say, “I vote 
neutral.” You have to vote “Yes” or “No.” 

Mr. Banks. Mr. Chairman, let me make something clear. We are 
not attempting, as far as my office is concerned, to suggest how this 
legislation be adopted. ‘That is merely one viewpoint that has been 
expressed and we did bring it out. 

Senator AnpEersON. Yes; but are you for or against the bill ? 

Mr. Banks. We are for the principles enunciated in the bill. We 
have not analyzed the thing to the point where we are willing or want 
to come forward and say that “this should be amended this way.” 

Senator Anperson. In the absence of a specific amendment may we 
construe that you favor the bill as written ? 

Mr. Banks. Yes; you may construe that we favor the principles 
enunciated therein. If you should desire, my legal staff has made a 
preliminary analysis of the bill. We would be glad to make that 
available to you for your information, if you so desire. 

Senator Anperson. I think that would be useful. 

Mr. Banks. We do not feel that we are in a position to recommend 
to the Congress specific legislation or that it is our place so to do. 

Senator Anprerson. Let us put it this way, Mr. Banks. A great 
deal of difficulty has arisen of an apparent interpretation of one case 
in California—the Santa Margarita case. We spent quite a bit of 
time discussing it yesterday. California is the possessor of a tremen- 
dous amount of water. It is constantly involved whenever a water 
litigation matter comes up. California is also the location of a great 
many military establishments. 

Does California feel that the approach of S. 863 is a good approach 
orabadapproach? That is what I would like to know. 

Mr. Banks. Our legal staff in analyzing the bill, I believe, feels that 
it is possible that there might be some constitutional questions involved. 
However, the approach of the bill so far as the State is concerned is 
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that we are in favor of it, without going into the corollary lega 
questions. 

Senator Anperson. When you say “constitutional questions in- 
volved,” do you refer to the Constitution of the United States? 

Mr. Banks. Yes. 

Senator Anperson. You do not refer to that recent change in the 
constitution of the State of California ? 

Mr. Banks. No, sir. 

Senator Anperson. Was that brought on by the Santa Margarita 
case ¢ 

Mr. Banxs. Yes. We may as well admit that gave rise to that. 
As far as the State is concerned, I would like to make it clear that we 
do not interpret that as being any effort to get the Federal Government 
out of California. 

Senator Anperson. How do you interpret it ? 

Mr. Banks. Merely as the announced policy of the State that the 
Federal Government shall abide in the use and development of the 
water in California by State water law. 

Senator ANpERsSOoN. But can we agree on this: The Federal Govern 
ment came in when the State law and State constitution were one 
thing and bought its land under that law and that constitution, and 
then California changed its State law and its constitution in order 
to have an effect upon the acquisition of water by the Federal Govern- 
ment. Would that bea fair statement ? 

Mr. Banxs. Mr. Ely and Mr. Towner can correct me if my view is 
wrong. I would say that constitutional amendment was an aflirmation 
of the view that we had held all along. 

Senator Anperson. You do not amend your constitution in order to 
affirm a view. You amend a constitution to have a specific bearing on 
the Santa Margarita case. 

Mr. Banxs. M: ay I insert something here off the record ? 

(Discussion off the record.) 

Sen: itor AnNpERSON. Go ahead. 

Mr. Banks. I do not personally interpret that as having any more 
effect than State law had before the constitutional amendment was 
passed. 

Senator Anprerson. As far as I am concerned, this gets back to the 
purposes of this bill. If you do not need a bill of this nature, if you 
can change State constitutions, you are in fine shape. But if you do 
need a bill of this nature, then it seems to me that the State of Cali- 
fornia ought to either say “We think this bill is good” or “We think 
this bill is bad.” 

Senator Barrerr. Whether we need it now and if it is urgent to 
act now or if we can safely wait for a period of years. 

Senator ANperson. May I go further and explain that I am in favor 
of some of the principles that are embraced in current agricultural law, 
and I have a slight criticism of maybe the administration of it. You 
say you are in favor of the principles of this bill, but how do you stand 
on the bill itself ? 

Mr. Banxs. Leaving out any considerations upon which I per- 


sonally am not qualified to judge, but so far as its effect is concerned, 


I would say we are in favor of the bill. 
Senator Anprrson. I am not trying to press you unduly, but when 
this bill comes before this committee for final ac tion, Tam in a different 
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position than some of the people around this table. They have had 
to litigate water law. It has not been any part of my problem. But 
| do want to present a report to the Congress, if this committee decides 
to report the bill out favorably or if it decides to report it out un- 
favorably, I want reasons. I will be quite impressed by the position 
which the State of California takes. oa. 

Mr. Banxs. To put it another way, we hope that this bill or some 
similar bill will be enacted by the Congress. 

Senator Anperson. Some similar bill is not going to get up here 
this year. 

Mr. Banxs. That is right. 

Senator AnperRson. We are going to wrestle with this one. 

Senator Barrerr. May I ask the witness this question: Are you at 
all impressed by the fact that the two agencies of Government that 
have handled water problems since the turn of the century are agree 
able to this approach? Does that mean anything to you at all? 

Mr. Banks. Yes, it does, very much. 

Senator Barrerr. Do you want to leave the impression with this 
committee that California is not interested in getting legislation en- 
acted at this time. 

Mr. Banxs. No. 

Senator Barrerr. We are entitled to have the benefit of your 
counsel on this matter. 

Mr. Banks. I think possibly you have misinterpreted the state. 
ment, if I may say so. 

Senator ANpgerson. I am not attempting to interpret the state- 
ment. 

Mr. Bawxs. We have no intention of making any suggestion what- 
soever on that. Our intention in including that was solely to bring 
to the attention of your committee certain reservations which my 
legal staff—— 

Senator Martone. Is your legal staff with you ? 

Mr. Banks. Mr. Towner is here. 

Mr. Towner. Part of it is. 

Mr. Banks. I think we could have him speak if you wish. 

Senator Maronr. When you speak of your legal staff vaguely 
maybe we had better put him on the stand. 

Mr. Banks. We do not suggest that your committee consider that 
suggestion. You may take our position as being wholeheartedly in 
back of the objectives desired to be accomplished by this bill. 

Senator AnpersON. I understand that perfectly. I am not able to 
interpret the language, but I can still read. The language in this. I 
call your attention to it on the top of page 13 of the copy that I have, 
at least: 

Because it appears that S. 863 is intended to assure compliance with State 
water law and planning by Federal agencies and their licensees, and would 
thus protect California water law and the California water plan, I am in aceord 
With the general purposes expressed in the bill. It is possible that a better 
approach to the Federal-State water problem might be one based on specific 
amendment to specific existing Federal legislation rather than the omnibus 
pproach of 8S. 863. 

[ cannot read that as anything but a suggestion to me that I had 
better vote against S. 863 and search for the specifics. 

Senator Barrerr. Would you suggest holding the matter off for 
some time ? 








229 WATER RIGHTS SETTLEMENT ACT 


Mr. Banks. No. 

Senator AnpEerson. Do you want to comment Mr. Towner? 

Mr. Towner. If I may, Mr. Banks. 

Senator ANDERSON. You certainly may. 

For the record, identify yourself first. 

Senator Kucnen. Mr. Chairman, before he does that, may I make 
one request? It seems to me that, if the chairman and the committee 
are interested in this change in the California constitution and the 
problem of whether or not “the Santa Margarita ae is rele- 
vant to our consideration of this bill, then our California witnesses 
ought to be requested to put into the record the old provisions and the 
new provisions of the constitution that were adopted, with a state- 
ment as to what was involved there, so that we would have it in our 
record. 

(The information had not been received at the time the hearings 
were printed. ) 

Senator ANperson. I think it would be useful. We put in the 
record the other day that the new provision is that whenever any 
agency of Gov ernment—local, State, or Federal—hereafter acquires 
any interest in real property in this State the acceptance of the inter- 
est shall constitute an agreement by the agency to conform to the 
laws of California as to the acquisition, control, use, and distribution 
of water with respect to the land so acquired. In other words, if 
you come into the State you have to bind yourself in advance that you 
will observe these laws and that you will not try to do what the Gov- 
ernment thought it was doing—transfer its water right, which was a 
domestic water right, to irrigate land, into a right to take that.same 
water and use it to supply drinking water and domestic water for a 
company of soldiers. 

Senator Kucnert. Mr. Chairman, since the constitutional amend- 
ment does use the word “hereafter,” would the chairman contend that 
this would be a retroactive attempt by the State to change water rights 
previously vested ? 

Senator Anperson. No. I said this arose out of the Santa Marga- 
rita case. I meant to say that, although I do not know what I 
siding said. 

Senator Matonr. I am also confused by the testimony of the State 
engineer of California. I think we can clear it up. A mere change 
in the California constitution or the constitution of Nevada, if there 
were no act making it clear that the disposal of the property of the 
United States, if in fact it is the property of the United States, would 
have any effect under a Federal law and can the Secretary of the 
Interior commit the Government beyond his term of office? 

Senator Anperson. It might as to acquired lands. That is a legal 
question and I am a very poor person to answer that. 

Senator Martone. We have had Secretaries of Interior that had 
funny ideas before. When another administration came in things 
were different. I do not see a change in the constitution will make 
any difference. 

If I may, I would like to ask a question. 

Senator Anperson. Yes. May I close by saying that I recognize 
that the witness from California has a perfect right to be for or 
against the bill or has a right in stating other alternatives. 
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My only interest in asking these questions is that I have to try to 
ap proach ‘this with a fairly open mind. I do not know whether this 
is the right route to take or not. The Attorney General and the 
Bureau of the Budget and the Department of Defense think this is 
1 bad way. The Department of Agriculture and Department of In- 
terior think it is a good way. That leaves us with about 2 votes on 
one side and 2 votes on the other side and the fifth sort of indefinite. 

If we go into the States and find there is a difference of opinion, 
then that might make some difference to us. 

I was only trying to clear that up. 

Mr. Banks. May I clear up one point? I think, Mr. Chairman, that 
you can in terpret correctly that the position of the State of California 
is that S. 863 is entirely satisfactory to us. 

Senator Barrerr. I am afraid that Senators reading the record 
will take your statement as in op position to 863. 

Mr. Banxs. May I assure you, Senator, that is not the intent of 
this statement. 

Senator ANperson. I was pretty well satisfied with the statement 
that the gentleman just now made that they are completely sympa- 
thetic to the bill as written. 

Mr. Banks. It is satisfactory to us as it is written. If you want 
us to put that in writing for the record, we will. 

Senator Warkins. It is in the record just as much as the other is. 

Mr. Evy. May I interpose, Mr. Chairman, when I am reached I 
will propose specific amendments which I think will strengthen the 
bill. 

Senator Anprerson. That is fine. 

Senator Matone. Mr. Chairman, I would like to ask the State engi- 

eer from California—— 

(Discussion off the record.) 

Senator Barrett. Is Mr. Ely associated with you? 

Mr. Banxs. He is special counsel for the water authority. 

Senator Warxins. When a witness comes in here and reads his 
statement, what he says subsequently is just as binding as anything 
that is in a so-called prepared statement. He stated specifically his 
view and he has modified it in response to questions. I do not see that 
we should have a further statement. 

Senator ANDERSON. I was satisfied with his present statement that 
he supports S. 863 as amended by Senator Barrett. You do support 
the bill as a proper position for your State? 

Mr. Banks. Yes. 

(Discussion off the record.) 

Senator ANDERSON. Senator Malone. 

Senator Martone. Mr. Chairman, if I might ask the witness—and 
f am very familiar with water rights in California or I was 10 or 
15 years ago—you had a sort of two-part system down there, riparian 
and a pro ration system. Do you still have two systems ? 

Mr. Banks. Yes. A modified riparian system. 

Senator Matonr. What is that? 

Mr. Banxs. As modified by the constitutional amendment of 192 
which subjected riparian rights to reasonable use and reasonable ane 
ods of use and reasonable methods of diversion. 

Senator Martone. To a reasonable adjudication. 

Mr. Banxs. Yes. 
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Senator Martone. By the State engineer? 

Mr. Banks. No. In the last analysis that would have to be deter- 
mined by the courts. The State engineer has no jurisdiction over 
riparian rights until it has come into the adjudicatory process. 

Senator MALONE. Having two kinds of water rights, it is a littl 
different than the State law in Nevada. In Nevada we also go to 
court. The State engineer makes the initial adjudication. After he 
is satisfied, then it is submitted to the State court. Then it can hear 
evidence and can be changed in whatever manner. When it is finally 
determined, it is final. We did away with the riparian theory. 

The reason I asked that, Mr. Chairman, is that the riparian theory 
is about the only system that would give the Government any kind 
of a right in a State by reason of owning the lands, because the 
riparian theory is that you have the right to have the stream con 
tinued to run on the land unimpaired in quantity and quality. Is that 
not the substance of it? 

Mr. Banks. That was the original riparian doctrine. 

Senator Martone. Yes, and you still have that in certain areas. 

Mr. Banks. No. Riparian rights were limited, as I say, by the 
constitutional amendment in 1928. 

Senator Matone. I suppose there would be some question as to how 
much a subsequent amendment to a constitution could limit a riparian 
right that had already been claimed. Did you limit it ? 

Mr. Banxs. I presume it could be done at some time. 

Senator Matonr. That is a legal question anyway. I am not too 
much interested in that exc it to establish that you do have a riparian 
theory. 

Mr. Banks. That is right. 

Senator Martone. I understood all of your testimony up to the last 
statement that you are absolutely fer the objectives of this bill. But 
now you say you are for the bill as written. If it is not amended any 
further you are still for it? 

Mr. Banxs. Yes; the bill is satisfactory. 

Senator Kucuer. Let us get this record completely accurate. 

Senator Maxone. I just want to know if the State of California 
favors the bill that is here before us. If it is amended, I still favor 
the bill with any amendments that do not disturb the basic function 
of the bill. I will add that. He isa witness. You can ask him any 
questions you want to. 

Senator Kucue.. I apologize for interrupting. I want the witness’ 
answers accurately to reflect what I understand his position to be. He 
is testifying 1s an engineer representing the State of California. He 
believes in the principle that State water law integrity should be 
maintained. To that extent he has come before us as a layman and has 
testified that the State favors this bill. He does not know whether 
there is a better approach or not. He honestly says it. But you will 
have also from representatives of the State who are lawyers some spe- 
cific recommetidations with respect to language. Is that not about 
right? 

Mr. Banks. Mr. Ely has some suggested amendments here. We 
have none as far as the State engineer’s office is concerned. 

Senator Anprrson. So what. He has testified. Suppose we reject 
Mr. Ely’s amendment? Are we to understand that we ignore the 
testimony of the engineer ? 
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Senator sep aE Nota tall. I think we have to give a layman credit 
by saying on the basis of pbtan this bill gets to the problem that 
does exist. Th: r is the burden of what he is saying. I did not want 
the record to show that California came back here and said “this is it, 
no amendments,” because some amendments, I think, will be offered for 
consideration. 

Senator Martone. For the purposes of the record, I want to say we 
are all amenab le to anv amendments that are offered that do not change 
the objectives and the effect of the bill. There are going to be several 
laymen vote on this bill. There have been some laymen as far as the 
law yers are ¢ mecerned that have been passing on a lot of this stuff that 
State engineers have taken for many years in the West. 

Phe only criticism I ever heard of an engineer from a law) ver is that 
the engineers generally do the work and the lawyers charge for it. 


Now comes the question. You are familiar with the recent efforts of 
Federal ote ent to establish that as far as unap propriated 
ater is concerned it is not necessary for them to comply with State 


law and they can do eayening with it that they want todo? You are 
amiliar with that ? 

Mr. Banks. Yes. 

Senator Ma.tonr. Do you believe, then, if it is left in its present 
status without such legisiation, that the Federal Government could 
conceivably do, something with these unappropriated waters that 
would later prevent the efficient development of the water for the 
State utiliztaion / 

Mr. Banks. Yes, I do. 

Senator Martone. I heartily agree with you in that regard. 

The Navy has moved into Nevada and since the decision of the 
Supreme Court has refused to file its application for permits with 
the State engineer. 

[ want to see if you agree with me that it is conceivable that there 
could be enough appropriations or a large enough use of water by 
the Federal Government, whether by pumping, dams, or whatever 
it might be, so that there would be a blank space there so that sub- 
sequent filings in the regular manner with the State engineer or what- 
ever agency it might be in the State, it would be impossible through 
any adjudication by the State engineer’s office to say with any cer- 
tainty the amount of water that the subsequent appropriator might 
have for his use. Is that about right ? 

Mr. Banks. Yes. 

Senator Martone. So if there is an intermediary that comes in— 
the Federal Government in this case—that does not have to pay any 
attention to State law, the State law being the only adjudicating proc- 
ess set up in all the States where appropriation is necessary, when 
a filing is made in the proper State agency as of that moment it takes 
a priority automatically for the amount of water that is later put 
to beneficial use under that application? That is right, is it not ? 

Mr. Banks. Yes, sir. 

Senator Martone. I am sure that is true in the 17 Western States. 
If that is true, just to make this point for the record again, if there 
is an intermediary there, however small or however large the use 
might be, that does not have to conform to this appropriation law 
and to the adjudication process and to the regulatory process which 
naturally follows in the use of the water, either underground or sur- 
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face, then to that extent the whole adjudication process is upset and 
any subsequent filer, any subsequent organization or individual that 
comes in to spend money either on a dam site, storage or a pumping 
lant, would have no real basis upon which to place a value on the 
onde or the stock in such acompany? Is that true? 

Mr. Banxs. I think substantially I am wholeheartedly in agreement 
with you. 

Senator Martone. I am trying to get this down to the engineers’ 
language. I know the attorneys will criticize it, but we will under- 
stand it. Weare the ones, after all, who really do the work out there. 

Mr. Banks, we had our State engineer here. He followed me and 
you followed the man who followed Hyatt out there. I see the job is 
getting a — more complicated, because you are getting a little more 
careful. I do want to straighten this record out, because some of us 
are going to get on that Senate floor and debate it, and we want to be 

able to say, at least, that the States have now recognized that they 
need storage for irrigation or for any purpose—drainage or flood 
control—where private investors have an interest; that the only basis 
for financing such a project is the known availability of the water 
for beneficial use. 

Mr. Banks. Yes. 

Senator Martone. If anything disturbs that availability for bene- 
ficial use, it disturbs the only basis for private financing, does it not? 

Mr. Banxs. It does disturb it and it would certainly “make it much 
more difficult to get financing at reasonable interest rates. 

Senator Martone. Or at all, as a matter of fact. 

Mr. Banks. I might goso far as to say “at all.” 

Senator Martone. I understood you to say you are for the legislation 
before the committee just as I am for it—not against an amendment 
that does not change the objective. I might offer an amendment. Any 
one of the members of the committee might offer one. If it is rejecte add, 
we are still for the bill. That is what I understand your position is. 

Mr. Banks. Yes. 

Senator Matone. Is it not a fact if it is established—and we are 
unable to pass this legislation—that the Federal Government is the 
owner of the unappropriated water that perhaps we would then have 
to assume that we made a mistake over all these years? California 
has been a State for a long time. Nevada has been a State for nearly 
acentury. We have made a mistake over all these years and the Gov- 
ernment would have to set up an adjudication process of the water. If 
they own it and control it, and have all of these vested interests come in 
from the arid and semiarid States and make a case and go through 
an adjudication process to straighten it out, would not the Govern- 
ment have to do the work if we cannot do it out there ? 

Mr. Banxs. May I elaborate my own views on that ? 

Senator Matone.. Yes. What I am trying to find out, Mr. Banks, 
What is the alternative to what we have been doing for a century? 

Mr. Banks. That, Senator, is a very important point, in my opinion. 
I will state my own personal views on the matter. 

If the Government is to assert paramount right to all of the remain- 
ing unappropriated water in the Western States, then the Federal 
Government must initiate a body of basic water law which it does not 
now have, to the best of my knowledge and belief, including, as you 
say, an adjudicatory process. The Federal Government must then be 
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prepared to assume the complete burden of deve loping the waters of 
the Western States at the rate and in the amount which we need. The 

California water plan under present prices is estimated to cost between 
sana 15 billion dollars. 

Senator Mavong. Over a long period of years? 

Mr. Banxs. Over the next 50 to 100 years. We need within the 
next 2d to 30 years the expenditure of cesibidy $5 billion or more 
of that, depe nding on how ri ipidly we grow. We need water develop- 
ment projec ts of the type which, to the best of my knowledge and be 
lief, the Federal Government has not even participated in as yet in 
any significant degree water deve ‘lopmen t sole ly for recreational 
purposes, solely for the purpose of maintenance of stream flow for 
fish and wildlife and that sort of thing. 

[f the Federal Government is to assert and mainiain this position 
of paramountcy, the Federal Government must be prepared, then, 
to expand its activities many fold and to assume responsibilities 
which it has not as yet made any attempt hy assume. 

Senator Matone. I think that is a very good analysis of the situa- 
tion, Mr. Banks. I want to say to you that perhaps not all Senators 
and Congressmen realize this feature, but we have people in our 
Government who would like to see that very situation. We began 
to develop such people or accumulate such people in the Government 
years ago. It is not yet entirely cleaned out. We have people in our 
Government who would like to see ow nership of corn and wheat land 
and have the farmers rent this land. So that is the reason I believe 
that the men around this table who are vitally interested in States 
where water is the heart’s blood of the people, have tackled this ques- 
tion. The bill sponsored by Senator Barrett is our method of doing 
it. As we find amendments which will help nail down the principle, 
I would be in favor of accepting it. 1 have only one vote in the com- 
mittee and on the Senate floor. 

I am glad you have cleared up your testimony so that there is no 
doubt. 

I was consulting engineer for the Central Valley project in the 
days when there was quite a battle to enlarge the activities of the 
States and the Government working together out there. It was fol- 
lowing the completion of the Hoover Dam and the Grand Coulee 
project and the other project in your Central Valley. That is the 
three large projects following the Hoover project. I do believe in 
the Central Valley project. 

I believe in the other western projects. I think I helped a lot of 
them along while I was the State engineer and I voted for prac- 
tically all of them here and intend to do that just as long as the 
projects before the committee and the Senate and House are such that 
will ultimately be correlated with the policies laid down by Congress, 
which is flood control, irrigation, to return the original investment 
without interest, and the power to be returnecl with a moderate rate 
of interest rf the Government outlay. I have not wavered from 
that policy. I do not intend to. 

[ think that you, as State engineer of one of the largest States in 
the West, and an engineer of standing, have made a good witness. 

We misunderstood you first a little bit, but as you can see, as the 
chairman said, there is no final middle ground with us, when we. have 
all the amendments in there we vote for or against. 








228 WATER RIGHTS SETTLEMENT ACT 


Thank you. I think you have been a good witness. 

Senator Warxrns. Mr. Chairman, I had a line of questioning here 
I think is rather practical in connection with statements made by the 
witness and also some of the things we have to consider. 

I agree with the witness’ statement that the Federal Government in 
the event it claims all the unappropriated water in the West would 
have to take on a mighty big job. I think we all concede now that the 
Federal Government does not intend to and will not take on that job, 
So let us get to some of the practical matters. 

You said, on page 12: 

The requirement of compliance with State law by Federal agencies would 
most certainly not put the Federal Government out of the reclamation business 
in California, or any other water business, even though this result has been 
suggested. 


Prior to that, you had said something with respect to: 


If these conclusions are valid, it would appear to be necessary that any and all 
persons and agencies, whether Federal, State, or local, should construct and 
operate water projects in California in accordance with State law and planning 


I read that to you and I want to get your comment on what has been 
said in the House hearing that raises directly some very practical 
questions. 

The chairman of the House Interior Committee said this. This is 
on page 24 of the transcript: 

What I think is the answer to this— 


I do not want to read all that went on before but I think it will clear 
up as I read, and I want to get your comment on the three statements: 
first your own statement and then the statement of the chairman of 
the House committee, and the statement of Mr. Rankin, representing 
the Department of Justice: 


What I think is the answer to this is that the Federal Government should re- 
fuse to proceed with the construction of these desirable projects until they 
have the necessary water rights in their hands. 


This has to do with whether the Federal Government is going to 
be protected if its owns the water (continuing) : 


We had an illustration in California that was absolutely flagrant in which 
the United States Government went out there to build the Central Valley 
project as you well know. The Federal Government went to the State which 
had under its 1927 constitutional provisions gone out through the department of 
finance of the State and filed on all of the unappropriated and unclaimed waters 
of the State. They had it all right in one batch. So the Federal Government 
goes to the State and says: “Now, we need these assignments of water rights 
in order to implement this great project which would transfer huge amounts of 
water from the surplus areas of northern California to the desert areas of 
the San Joaquin Valley.” Lo and behold when my subcommittee went out 
there in 1952, I was amazed to find out that the State of California had set 
public hearings upon these very applications which had been assigned to the 
Federal Government for the purpose of permitting protests to be made against the 
granting of these applications. 

I said, “Just what goes on here anyway? Do you mean to say that the Federal 
Government has spent $500 million plus on the Central Valley project only to 
find that the applications for water upon which the operation of that project, 
according to the State water plan is predicated, are now subject to protest by 
anybody who wants to come in here?’ And evidently that is where the case sets. 


Then I go over to page 26 to the statement of Mr. Rankin. He 
wants to ¢ larify some of the practical problems: 
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In the theory of water law you have first the declaration that you are going 
try to use a certain amount of unap propriated water. Then you have to go 
ahead and apply to the bene ficial use before you ever get any permitted rights 


[ understand that is the rule in California as well as in my State: 


If they get all kinds of documents in which they purport to give them the first, 
they never get the second permitted right until they have applied the water to 
beneficial use. That is the box that the Federal Government is caught in because 
it takes years to build some of these projects. Until we get that done and the 
water applied to that use the Government cannot go in and prove that it did 
exactly what it said that it would do in the first place. So up until that time 
it is never sure of the water. Then after the locale gets the project built and 
they know the Government is permitted and cannot get out of it there is an 
entirely different attiude how to handle the water rights. If they thinx there 
is a way that they can get local control of a Government project after the 
Congress has voted several hundred million dollars to build it, there are people 
that are willing to try it and that is where we have our great battle. 

As a State engineer, and it happens to involve your State, I would 
like to know what your comment is on the practical situation. 

You say that observance of State law will not in any way interfere 

ith Federal construction and operation of reclamation projects. 

| prese nted the problem to you very flatly and very frankly. 

Mr. Banxs. I will try to answer as briefly as I can, Senator. With 
respect to the procedure of the Bureau of Reclamation in the more 
recent projects, such as the project on the Santa Maria, the Casitas 
project on the Coyote Creek tributary to the Ventura River, the pro 
cedure followed there has been eminently satisfactory to the Bureau 
and to the State. As a matter of fact, we have already granted the 
permit for the Vacaro project well in advance of any initiation of 
construction. We will hold the necessary hearings and grant the 
permits, subject, of course, to the information developed at those 
hearings on the Ventura project and if the applications are com- 
plete, which they are not at the present time, that will be done in 
advance of the initiation of construction. 

With respect to the Central Valley project, the Bureau did receive 
assignment of the State filings which were made in 1927 and subse- 
quently in furtherance of the Central V alley project, particularly 
those filings made in furtherance of Shasta and Friant. It is true 
that those have not been set for hearing yet. We hope to set hearings 
for Shasta in 1957. 

Senator Anperson. I do not want to interrupt, but is there not some 
Federal application / 

Senator Warxins. Let me clear this an The flat statement was 
made that the applications had been made by the State of California 
through its finance department on all of the unappropriated water. 

Mr. Banks. Not all of it. That is not correct. 

Senator Warkins. What happened? Certain waters of the State 
of California, the United States Government operating through the 
Army engineers, wanted assignment of those applications. 

Mr. Banks. We gave them. 

Senator Watkins. The criticism is that after they got all of these 
assigned from the State they suddenly wake up to ‘the fact that the 
State is going out and inviting protests to see if they cannot upset all 
these water rights that the State initiated. 

[ have an answer in my own mind, but I want to get your answer for 
the record. 
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Mr. Banxs. Let me clear the record there as far as the State filings 
are concerned. The State water code directs the director of finance 
to make and file applications for unappropriated water in furtherance 
of general and coordinated plans for the development of the State. 
The director of finance has not filed on all of the unappropriated water 
of the State of California. He has filed on waters where general and 
coordinated plans for development have been made and adopted. 

Senator Anperson. Has he filed on all the Central Valley project 
water ¢ 

Mr. Ban«s. Yes. Let me ask just one question of Mr. Towner be 
cause I can’t remember. 

Yes; he has filed in furtherance of the Central Valley project. 

There was only one project I had a question in mind and that was 
Monticello, where there are no State filings. 

Senator Warxtns. Now, let us have your comments. 

Mr. Banxs. The State filings made in furtherance of the Shasta 
Reservoir and Friant Reservoir have been assigned to the Bureau of 
Reclamation. They have been completed. 

Senator Watkins. What do you mean when you say “completed”? 

Mr. Banxs. The director of finance files the applications in in 
complete form. Under the water code an application can be filed if it 
has a certain basic minimum of information in it. Before it can be 
processed further, it has to be completed with the remainder of the 
information involved in the application. 

Senator Watkins. Do you require later on a proof of the beneficial 
use of water under the application ? 

Mr. Banxs. The procedure is the filing of an application, the com- 
pletion of that application, the advertising of the application, the 
receipt of protests, a period for attempted adjustment of protests. If 
the protests cannot be adjusted between the applicant and protestants, 
then it goes to hearing. As a result of the hearing and based upon 
the facts developed at the hearing, a permit is granted upon which 
then the applicant goes ahead, develops his project, diverts the water 
and applies it to beneficial use. After the applicant states that the 
water has been completely put to beneficial use, and that is upon his 
notice, then an inspection is made of the project and of the application 
to beneficial use, and a license is issued, which is the final evidence on 
the part of the State that the water has been dev eloped and put to 
beneficial use. 

Senator Warxtins. That is evidence of the title of his right to use 
the water? i 

Mr. Banks. Yes. 

Senator Watkins. And the United States has to comply with that 
the same as any individual or corporation who have to do in Cali- 
fornia ? 

Mr. Banxs. To be perfectly honest about it, we do not anticipate 
any great trouble with water rights with respect to the Central Valley 
project. It is going to be difficult to work out. I will not deny that. 
There are a large number of diverters and prior right holders in- 
volved. There are people on the Sacramento and San Joaquin Rivers 
whose priority goes back to the middle and late 1800’s, long before 
the Federal Government ever entered the picture there. It will be 
difficult. Granted that the proceedings will be complicated, but none- 
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theless those prior right holders have to be protected and would have 
to be protected under any system of law whether State or Federal. 

Senator ANpERsoN. Did the Federal Government understand that 
before it invested several hundred millions in the Central Valley 
pl oject ! ¢ ; 

Mr. Banks. I am sure they must have. I cannot answer for the 
Federal Government. 

Senator WatTkrns. I listened to the hearings for a long time several 
years ago—we had most hearings in the 80th C ongress, as I remember 
it, during the depression the Government went out there and started a 
lot of dams without too many preliminary investigations. Is that not 
about right ¢ 

Mr. Banks. Yes. 

Senator Warxkrns. I think you are giving the answer. What I am 
trying to get at is that they have to comply with State law. 

‘Mr. Banks. That is right. There is a certain procedure set up in 
the State law that any applicant has to provide for. It is incon- 
ceivable to me that something along that procedure would not have to 
be followed in any event. 

Senator Warkrins. What would the Federal Government itself 
do if it claimed the unappropriated waters out there? Would it 
not have to set up some system of priorities and give the people who 

ad prior claims the right to say whether or not the filing of the new 
ie ation would interfere with their aetent 

Mr. BANKS. As a personal opinion, r agree with you completely, 
Senator. 

Senator Warxrns. This is one of the principal arguments being 
made agsinst this type of bill and against the State control of the 
vaters. It is made by one of the principal proponents in the Depart- 
ment of Justice. That is one reason why I wanted to get your com- 
ments on that and your answer to that sort of argument. 

Mr. Banxs. You cannot determine the amount of unappropriated 
water remaining in a stream or any other body of water without giving 
consideration to the extent of usage under prior rights. You can 
only determine that either through extensive field investigations or 
hearing or both. 

Senator Warxkins. Let me ask you this question: Do you know 
whether or not the Federal Government has any records whatsoever 
with respect to the amount of water that is now used in Callifornia, I 
mean of its own, water that has already been appropriated and the 
vested rights ? 

Mr. Banks. No. 

Senator Warxrns. The State of California has that information ? 

Mr. Banks. We have not complete records as yet. I have recom- 
mended to the legislature that we initiate studies to clear that whole 
matter up, to determine the amount of remaining unappropriated 
water. 1 think shortly we will be able to get to that. 

Senator Watkins. You have a lot of record evidence? 

Mr. Banks. We have a lot of record evidence. We have complete 
records of rights initiated and acquired since 1914, the date the W iter 
Commission Act went into effect. It is true we do not have complete 
records of appropriated rights initiated and acquired prior to 1914, 
nor of riparian rights. We do not have the complete records. We 
have a large amount of information. 
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Senator Watkins. Whatever information is in existence today, the 
State has? ; 

Mr. Banks. Yes. 

Senator Warkrns. But the Federal Government does not have? 

Mr. Banks. That is right. 

Senator Warxrs. It would be true if it wént in now and took over 
the matter of handling the unappropriated waters of the States, and 
particularly in your State, where you have so many diverse types of 
rights, it would be a tremendous job even in one State to do that work. 

Mr. Banks. Yes, a tremendous job. 

Senator ANDE “apn Considering just what you have been testifying 
about, would we be safe in concluding that the Government should not 
proceed on the San Luis project until you made a determination of 
existing water rights? 

Mr. Banks. W e are of the opinion that the Federal Government 
should not actually initiate construction until they have a valid permit 
therefor. 

Senator Anperson. That would be a great many years, would it not? 

Mr. Banks. No. 

Senator Warkrns. That is in the nature of an application. 

Senator Anperson. No. A permit goes through all these other 
stages. 

Mr. Banks. That is a license finally. As I say, we are going 
through the procedure so that we will be in a position on future 
projects to go through this procedure and grant the Federal Gov- 
ernment its permit for the project in advance of the initiation of con- 
struction. That has not been done in the past, that is true. 

Senator Anperson. Is that subject to protest, hearings, and every- 
thing else that you are going through now? It would be years before 
they could start building the project. 

Mr. Banxs. No. I have said we have already granted the per- 
mit for the Vacaro project. We will grant the permit for the Casitas 
project in advanc e of construction there. I may say, as far as the 
San Luis unit is c — ned, that the Federal Government has not made 
an application for the San Luis unit unless it has been done in the 
last few days. 

Senator Warxrys. In other words, they have not filed what we 
would term in Utah, an application to appropriate water to build the 
project to carry out an appropriation of water. 

Mr. Banks. To the best of my knowledge and belief they have 
not. 

Senator Warkrns. That is necessary before they get the permit to 
start the work. 

Mr. Banks. I suspect that they intend to acquire an assignment of 
applications which have been filed by others for that. I believe that 
is their intent. 

Senator Warxtns. Do they have them now ? 

Mr. Banks. There have been applications filed by others. 

Senator Watkins. It would be the same as in the Central Valley. 
They took State filings that had been made and received them by way 
of assignment. 

Mr. Banks. Yes. In this case it is my impression that the Bureau 
intends to rely upon an assignment filed by Westland Water District. 


I believe that is correct. 
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Senator Warkrns. Let me see if I understand how you operate. 
After this permit is granted they can go ahead with construction ¢ 

Mr. Banks. Yes. 

Senator Warkins. They file their plans with the State? 

Mr. Banxs. No. A part of the application is a general project 
plan. We don’t require them to file a detailed project plan. 

Senator Warkrns. That is what I mean. They either have it at 
the time they file the ‘applic ation or later. 

Mr. Banks. A general project plan. 

Senator Warxrins. That is the same in my State. They go ahead 
with the work, they finish the construction, and when they want to 
prove they have » made beneficial use and followed out what they said 
they would do in the application, then they make that final proof and 


you grant the license. 


Mr. Banks. Yes. 

Senator Warkrns. And that is evidence of the title to the right to 
the use of the water. 

Mr. Banks. The fact that it has actually been applied to beneficial 
use. 

Senator Watkins. Then it is a perfected water right. 

Mr. Banks. Yes. 

Senator Watkins. That all has to be taken care of in your State, 
and I assume that is true in most of the Western States that I am 
acquainted with. They have similar codes. They may differ in detail 
or degree. 

Your answer would be that the Federal Government, if it took over 
all the unappropriated waters, it would have to set up this type of 
organization and have this type of law because it would fit in with the 
customs of those States. Then it would have to go through all these 
determinations just the same as California or any other State has to go 
through. 

Mr. Banks. Yes. 

Senator Warxins. So they are not actually handicapped and they 
have not been handicapped as a matter of practice for 54 years in 
carrving on with the State water laws in building reclamation proj- 
ects? 

Mr. Banks. As far as I know, they have not been handicapped and 
I can see no place or situation in which they will be handicapped. 

Senator Warkrns. I am happy to get the testimony from a man 
in the field who has so administered these laws because it meets the 
very arguments raised by Mr. Rankin and the questions asked by Mr. 
KE ngle, chairman of the House committee. There are a lot of practical 
things. The fact that they have to follow law is no bar to the thing 
being done. 

Mr. Banks. Yes. 

Senator Watkins. We all have to follow the law. It is a country 
of laws, we hope. Naturally, you do not have a water right if you 
do not carry on and finish the job. 

It raises one further question that may be raised by others. The 
Federal Government itself does not make the beneficial use of the 
water ? 

Mr. Banxs. That is right. 
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Senator Warxrns. In your State, do you permit the Federal Gov- 
ernment to take the work of the actual water users, the landowners 
and others, irrigators, and make that as a part of their proof? 

Mr. Banks. That issue has not arisen yet, Senator, because no 
project of the Bureau has yet, to the best of my knowledge, been 
completed to the beneficial use of water. 

Senator Warxkrns. You have not come to the point of making final 
proof? 

Mr. Banxs. No. 

Senator Warkrns. It is an important question. 

Senator Anperson. Not on any dam out there? 

Mr. Bangs. No. They have not put all the water to complete bene- 
‘ial use yet. The Central Valley project itself is far from complete. 
Senator Watkins. I have finished. 

Senator O’Manoney. Mr. Chairman, I would like to ask a question. 
It is not altogether clear to me precisely what you are telling the com- 
mittee. Unfortunately I was not here when you presented your state- 
ment in the first place. 

Would it be a proper implication, from what you have said in 
response to Senator Watkins, that in your opinion this committee 
should not pass any bill for irrigation or reclamation in California 
until after it was clear that the State had given the water rights re 
quired to justify the expenditure of Federal money ? 

Mr. Banks. No, I didn’t say that, Senator. 

Senator O’Manoney. I know you did not say it. I am wondering 
if it is a justifiable implication. 

Mr. Banks. No. Certainly I meant no such implication. What I 
meant was that the expenditure of money for construction in future 
projects, in my opinion, should not be made until a permit has been 
granted by the State. 

Again I repeat, I do not anticipate that in future projects that is 
going to be any bar at all to hold up progress. 

Senator O’Manonry. For the future, it is your opinion that the 
Congress should not approve any irrigation project for California 
until the permit had been granted ? 

Mr. Banks. No. 

Senator O’Manoney. Let us reread what you said so we can get it. 

(Reeord read.) 

Senator O’Manonry. What did you mean by that? Until a per- 
mit has been issued by the State. 

Mr. Banxs. As I understand it, there are two procedures here. 
First is the Authorization Act of the project and then the appropria- 
tion of funds for construction. 

Senator O’Manonry. What is the use of authorizing a project by 
this committee, representing the Federal Government, and taking the 
first step toward the expenditure of Federal money to authorize any 
project until we know that a permit has been granted by the State 
of California and no difficulties later on to dev elop? 

Mr. Banks. May I answer that by first asking another question? 

Senator O’Mauoney. Surely. 

Mr. Banxs. Would the area of Reclamation, for instance, until 
a project had been authorized, or upon what basis would they have 
for applying for a permit? 
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Senator O’Manonery. The Congress, before authorizing a project, 
has to have before it and does insist upon having before it the engi- 
neering reports, all of the information that indicates that it is a good 
project, that the money ought to be spent, and I cannot see why Con- 
gress should authorize the “expenditure of money unless not only the 
engineering data have been complete and submitted but also assurance 
has been given that the water will be there and that the State will not 
step in to bar it? We can not have our cake and eat it, too, Mr. 
Banks, 

Senator WATKINS. Senator, may I suggest that in most cases the 
State water board or State water authori ity usually comes in and makes 
its statement to the committees and to the C ongress through the com- 
mittees that the State is in full cooperation and the F ‘ederal Govern 
ment would be able to get whatever it needs to build this project. 

Senator O’MaHonEy. What bothers me is that Mr. Banks has made 
a distinet statement as to a condition that will exist in the future, 
thereby implying that the condition for the future is different from 
that of the past. 

| remember when the Central Valley project was undertaken, the 
State of California had authorized a bond issue to build that project 
itself. All of the water which was to be used in that project had its 
source within the boundaries of the State of California. Really, there 
was no reason in the world why California, with the water wholly 
ntrastate, should not have built that project itself. But it chose not 
to do so. Its representatives came down here and asked the Federal 
Government to build the project. The Federal Government did build 
the project. Of course, there has been a great debate about the virtues 
ind the errors of the project ever since. 

[ raise it here only because it is important to know whether or not 
the water will be available before the Hederal Government even au 
thorizes the expenditure. I think you agree with that because that is 
what you are saying. 

Mr. Banks. May I point out that in the project reports, the Bureau 
of Reclamation goes into the matter of the unavailability of unappro- 
priated water. You have those reports before you on the authorization 
of the project. Not only that, but one of the features upon which my 
oflice comments concerning Federal reports is the availability of un- 
appropriated water. 

{ would also point out this: That if unappropriated water does in 
fact exist, that we have no basis for denying a permit to the extent of 
existence of unappropriated water. In other words, the policy of the 
State of California, as enunciated in the water code, is that water shall 
be put to beneficial use to the maximum extent possible. 

Senator O’Manoney. You want these Federal projects, do you not? 

Mr. Banxs. Yes. We are in no way interested in not having the 
Federal Government work with us. 

Senator O’Manonery. You recognize that the water must be avail- 
able. 

Mr. Banxs. That is right. 

Senator O’Manonery. Therefore, it is your feeling that the State of 

‘alifornia should take whatever steps may be necessary to guarantee 
to the Congress, which is to pass the bill that you want, that ‘the water 
is not only available because it is flowing through, but because the 
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State authorities under the State law have decided to give it to the 
Federal Government for that purpose. 

Mr. Banks. We would certainly be remiss in our public duty, in 
commenting on proposed projects, if in our opinion there existed any 
question as to the availability of sufficient unappropriated water, were 
we not to point that out. 

Senator O’Manoney. Is there any reason why the permit should 
not be granted immediately so that Federal fiscal authorities would 
know? <A lot of money has to be spent by the Bureau of Reclamation 
to determine whether or not a project is feasible. 

[ think it is not wise to spend Federal money to determine the 
feasibility of projects if the State is hanging back and reserving to 
itself the right to determine, after these initial expenditures, whether 
or not a permit will be granted. 

Senator Matone. I would like to ask Mr. Banks, because I think he 
is a very competent engineer and State engineer where this particular 
problem i is always c onfronting him, we may get an idea from general 
testimony that you are able to develop and report on all of the un- 
appropriated water and all of the unused water in the future. Is it not 
true that water-use changes sometimes due to the character of the 
land and better cultivation of the land and certainly in the improved 
transportation of the water to the land? Therefore, if I understand 
the situation, they have a certain amount of water that they can put to 
beneficial use. As the facilities improve, is there not more water for 
additional land available as time goes on? Maybe 25 or 30 years from 
now there will be better facilities for transportation of water nd 
better facilities for water. Would that not make more water available 
to additional land ? 

Mr. Banus. I think that is correct. 

Senator Matone. So it is a continual change. 

Mr. Banks. Yes. 

Senator Ma ALONE. It is not something you could report on your 
period, someone t taking your place would still have the problem. 

Mr. Banks. Yes. 

Senator Martone. I anticipate in some of our rivers, and I know in 
yours, if you could come back 75 or 100 years from now, most of them 
will be running in conduits because the water will be so valuable. I 
wanted the committee to understand that. 

Mr. Banxs. May | elaborate on that a little? 

Senator Martone. Yes. 

Mr. Banxs. I agree with you wholeheartedly that we are dealing 
with physical situations and not solely with the law. It is very true 
that the physical situation changes with time. The state of artificial 
cultural development has a marked effect upon the availability of 
unappropriated water. It is a continuing process of study to deter- 
mine at any particular time the amount of remaining unappropriated 
water. 

Senator Matonr. What you can do and have done on various 
streams—we have done the same thing in Nevada—you can over a 
period of years, 50 or 75 years, determine the amount of water that 
would be available under certain conditions. 

Mr. Banxs. That is right. 
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Senator Martone. But that does not determine how much water will 
be available for additional land 50 years from now under better con 
ditions. That isthe point I wanted to make. 

When you file as a State on unappropr lated water where a projec tis 
con itempl: ated. is it not a safeguard against a third party coming in 
and botching up the situation so that perhaps this third application 
would have to be handled because you could construct the project 
through the Federal Government ? 

Mr. Banks. That I believe was the intent of the so-called State 
filing procedure. 

Senator Martone. It was not the intent to prevent any project that 
the State approved to be constructed. 

Mr. Banks. No. 

Senator Martone. If they approved the Federal Government coming 
in it is just an automatic transfer of the water right to them. 

Mr. Banks. The purpose of the State filing was not to prevent any 
specific entity from proceeding or to allow any specific entity to pro- 
ceed, but it was to assure that the development of those particular 
water resources concerned shall be generally in accordance with the 
plan for which the application was filed. 

Senator Martone. Let me clear up one other point and it is only for 
people who may read the record. 

When you call hearings on an application from the Federal Govern- 
ment, you are complying with the State law with no idea of turning 
that application down at all if it is to be applied to this project. You 
have to do that in compliance with State law ; do you not ? 

Mr. Banks. We regard the Federal Government in the same status 
as any other applicant for a water right. 

Senator Martone. You have approved the project. Therefore, there 
is no question about the decision. But you comply with the State law. 

Mr. Banks. With respect to the State filings, you are correct, if the 
project has been built. 

Senator Matonr. Where you have control, there is no question of 
your compliance with the appease if they make the proper appro 
priation here to build a project. But you must comply with the State 
law in any case and have certain advertising periods and certain hear- 
ings ? 

Mr. Banks. That is right. 

Senator Martone. I wanted to clear that up. 

Mr. Banks. There is a procedure set up that is mandatory. 

Senator Warkrns. I want to clear that up, too. 

However, that is not an idle proceeding. If people came in and 
presented evidence at one of those hearings that upset the Government 
program, you would not approve it just because the Government was 
involved. If you had a Federal reclamation project, you would proceed 
on the law just the same as if the Federal Government were a private 
citizen or corporation ? 

Mr. Banks. The purpose of the protest is to protect the prior rights 
of the protestants. They must produce proof that they do have a prior 
right, if you follow what I mean. It is not a protest against the 
project. It is a protest against an alleged interference of that project 
with a prior right. 

Senator Watkins. Which might impair whatever water right the 
protestant may have. 
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Mr. Banxs. That is right. 

Senator Martone. Regardless of whatever it is you must follow the 
State law and advertising periods and hearings? 

Mr. Banks. Yes. 

Senator Matone. That is a routine matter regardless of what you 
intend to do. 

Mr. Banxs. It is exactly in the same category as the due process of 
law in a condemnation proceeding or anything else. 

Senator Warkins. State engineers have to make a decision accord- 
ing to law and the evidence is presented to them in a semijudicial 
proceeding. 

Mr. Banxs. Yes. 

Senator Warxins. We have a case in New Mexico that was called 
to the attention of the House committee. The Federal Government 
was in wildlife there. They went ahead and spent a lot of money. 
Finally they applied for extensions of time to go on with the project. 
Finally the State of New Mexico said, “You didn’t comply,” and all 
these extensions granted were invalid, and now the Federal Govern- 
ment has no water for the project. 

Senator Barrerr. They did not comply with State law. 

Senator Warxrns. I know that is the claim. That is one of the 
reasons that is urged that the Federal Government should have some 
rights above the State law and it would be a lot better if the Federal 
Government owned the water. Either that or cut out building proj- 
ects in the States where they have trouble. 

Senator O’Manonry. As I came into the committee room, you were 
testifying with respect to some system which is followed in Califor- 
nia by which I understand you to say that a fiscal officer of the States 
files an application for unappropriated water; is that right? 

Mr. Banks. Yes. In furtherance of general and coordinated plans 
of development. That is the director of finance. 

Senator O’Manonry. The director of finance makes an explanation 
for all available unappropriated water ? 

Mr. Banks. No. He files applications for unappropriated water 
in furtherance of general and coordinated plans of development. He 
does not and has not and has no authority to make applications for 
all of the unappropriated water of the State of California in advance 
of the development of general and coordinated plans for the develop- 
ment of all of the waters of the State. He is directed to file applica- 
tions in furtherance of general and coordinated planning. 

Senator O’Manonry. What is the theory of that action? It seems 
to me to be taking some authority away from the State engineer. 

Mr. Banks. No. 

Senator Matonr. The State engineer has no authority to file on 
the water. He receives the application. 

Senator O’Manoney. Yes, 1 understand. 

Mr. Banxs. In California, as I understand the administrative 
setup, you might regard the director of finance as trustee or adminis- 
trator of certain State properties. 

Senator O’Manoney. Is this fiscal officer a functionary who stands 
between the engineer and the ultimate beneficiary ? 

Mr. Banks. If I may take just a moment. 
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Senator O’Manoney. Perhaps it will be easier for you if you would 
file for the use of the committee the California State law on this par- 
ticular thing. 

Mr. Banks. We would be glad to do that. 

Senator O’Manoney. And give us particularly the date on which 
it was adopted. 

Mr. Banks. We can do that. It is written for reference for the 
record. It is contained in sections 10,500 through 10,505, of the State 
water code. 

(The information referred to was not received at the time the hear- 
ings were printed. ) 

Senator O’Manonry. Thank you very much. I do not want to delay 
Senator Barrett. 

Senator Barrerr. Mr. Chairman, I am very pleased with the state- 
ment that Mr. Banks made with reference to this bill. 

Since Mr. Rankin, representing the Attorney General, is coming 
up here this afternoon, I feel constrained to clear up one other point 
in connection with his statement. He has Mr. Towner here who rep- 
resents his legal staff. 

Last summer the Associated Irrigation District of California got 
15,000 copies of my statement on this legislation, including the bill 
so I think the staff of the State engineer as well as many of the irri- 
gation people im California are well informed on ex cactly what was 
proposed, 

I am therefore somewhat disturbed about this one sentence in your 
statement and I quote: 

By such specific approach the results to be achieved could be clearly seen and 
many of the problems inherent in 8S. 8638 including some points of possible con- 
flict with the Federal Constitution could be more readily resolved. 

Now I may say that many other lawyers in the West have made an 
extended study of this problem and the question I would like to direct 
not to you, Mr. Banks, because you have stated that you are an engi- 
neer and not a lawyer, but to your attorney, Mr. Towner, is this: 

Can you cite any cases decided by the Supreme Court of the United 
States where section 8 of the Reclamation Act of 1902 has been 
declared unconstitutional ? 

Mr. Towner. No, sir. 

Senator Barrerr. What is the basis then upon which you make the 
statement that there may be a conflict with the Constitution? We 
have not been able to determine any conflict with the Constitution. 
We contend to the contrary. 

Mr. 'Towner. As I answered you to your first question, I know of 
no case in which section 8 has been held unconstitutional. I can cite 
you certain cases where attempts have been made to construe section 8. 
I don’t want to take the time up now. I think the questions would 
probably be beter directed to representatives of the Department of 
Justice. 

Senator Barrerr. Is the department of Justice representing the 
State of California in this proceeding? 

Mr. Towner. No, sir, it is not. 

Mr. Ery. May I interrupt to say that when I am reached, I propose 
to say that I think the bill is not subject to constitutional difficulties. 
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Senator Barrerr. I am sure you would say that, Mr. Ely. I was 
quite positive you were going to say that so 1 did not direct the ques- 
tion to you. 

Mr. Exy. The difficulties to which Mr. Banks’ statement refers are 
not those seen by the State of California but by the critics of you 
bill and the effort has been made to find answers to those. I shall try 
to give some answers myself. 

Senator Barrerr. I appreciate that, Mr. Ely. I was sure that was 
your position. 

I think we have cleared up the record. 

Senator O°’Mauoney. I would like to make this a part of the record 
at this point. I will not take any time since the witness has apparently 
taken a different position. 

You say: 

It is possible that a better approach to the Federal-State water problem might 
be one based on specific amendment to specific existing Federal legislation, rathe1 
than the ownibus approach of 8. 863. 

That is precisely the position that the Bureau of the Budget took. 
It wanted to deal with this piecemeal and bit by bit to offer State water 
rights. So 1 was rather puzzled to find it in your statement. 

Mr. Banks. May I say this: that is not a position. It was not in 
tended to be a position as that is written there. Perhaps our wording 
is not of the best. I wish to assure you that it is not a position. It 
was more in the line of a suggestion of a possible line of attack on this 
thing. Of course, we had no knowledge of the position of the Bureau 
of the Budget. 

1 would like to repeat that again we are wholly in accord with the 
objectives and principles enunciated in S. 863. The bill is satisfac. 
tory to the State of California. 

I believe Mr. Ely will have some questions on interstate matters 
here which he will bring up. As far as our office is concerned, the bill 
is satisfactory 

Senator O’Manonrty. Very well, sir. 

Mr. Banks. We will support it on that basis. 

Senator Barrerr. I have no more questions, Senator. 

Senator O’Manoney (presiding). The subcommittee stands in re- 
cess until 2 o’clock. 

(Whereupon, at 12:25 p. m., a recess was taken until 2 p. m., this 
same day.) 


AFTER RECESS 


(The subcommittee reconvened at 2 p. m., in room 324, Senate Office 
suilding, Senator Clinton P. Anderson, chairman of the subcommit- 
tee, presiding. ) 

Senator Anperson. Senator Knowland, if you have a statement you 
wish to make, you may proceed. 


STATEMENT OF HON. WILLIAM F. KNOWLAND, A UNITED STATES 
SENATOR FROM THE STATE OF CALIFORNIA 


Senator Knowrianv. Mr. Chairman, I do appreciate it. I left the 
floor on some debate in which I expect to be engaged, and have to re- 
turnthere. I did want to make a brief statement. 
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I appreciate this opportunity to appear before the Interior Com- 
mittee’s Subcommittee on Irrigation and Reclamation to testify on 
behalf of S. 863, the legislation before you introduced by Senator 
Barrett and other Senators. I believe that it would be an understate 
ment to assert that during the past several years our State officials 
have become critically concerned with what has appeared to be an 
increasing encroachment by the Federal Government on State water 
laws and rights which previously had been respected and maintained. 

With your permission, I would like to take the time of the members 
of the subcommittee to read a letter I recently received on this serious 
problem from Goodwin J. Knight, Governor of the State of California 
( reading ) : 


We are becoming increasingly concerned over the relationship between the 
Federal and State Governments in the matter of water rights. As I am sure 
vou are fully aware, our own State has assumed the leadership in the formula 
tion of future plans for the comprehensive development and utilization of its 
water resources. We are, I hope, about to begin the implementation of these 
plans by construction of the Feather River project. Recent developments ap- 
pear to indicate that the future of such plans may be uncertain particularly 
because of the decision of the Supreme Court of the United State in Federal 
Power Commission v. Oregon (349 U.S. 485 (1955)). In fact, it may be said that 
the principles approved by the Court in this and other cases, as I understand 
them, vest in the Federal Power Commission a possible effective veto power over 
any such plans by any State. Recent actions by the United States Navy De- 
partment in refusing to abide by the water laws of Nevada appear to have 
further jeopardized the integrity of State water laws. 

I believe that in view of the increasing activities of the various Federal 
agencies in this general field, the representatives of the concerned States should 
press for the immediate adoption of effective measures for the protection and 
preservation of power and prerogatives of the States to develop and control their 
own water resources in accordance with the public interest of the respective 
States. I urge you and the other California Representatives in the Congress, 
acting in concert with like-minded representatives of other States, to support 
appropriate measures in Congress to remedy this situation, and to vigorously ad- 
vocate and guide them to enactment. I am sure you will agree that California’s 
Representatives should assume the ieadership in so doing to the same extent 
California has and is now leading in formulating its own plans for the de- 
velopment of its own water resources. It would appear that, because of their 
current active interest in water-right matters, the support of the Bastern and 
Southern States can be obtained. 

In connection with the foregoing, I wish to call your attention to “Views of 
the State of California presented to Special Subcommittee on Water Resources 
and Power, House Committee on Government Operations” (together with letter 
of transmittal) which were submitted at hearings held in Los Angeles on De- 
cember 7 and 8, 1955, before Hon. Robert E .Jones, chairman, with respect to 

report of the Hoover Commission, a copy of which is transmitted herewith. 
In it you will find statements which are relevant to the present subject. I am 
also sending herewith comments on the Barrett bill (S. 863) prepared by Henry 
Holsinger, principal attorney of the State division of water resources, 

In the future, if you so desire, our further views relevant hereto will be sub- 
mitted for your consideration. We will be glad to review any other proposed 
legislation and furnish you with our comments and recommendations. 

Again, I urge prompt action by the Congress in this important matter and re 
spectfully request your active support. 


Mr. Chairman, for almost. 100 years the successive Congresses of 
the United States have consistently approved a Federal policy which 
assured the independence and inviolability of State water laws. This 
policy has been relied on by our farmers, our industrial workers, and 
our business people in an area of expanding population where water 
is the lifeblood of human existence. 

The legislation now pending before this subcommittee, the proposed 
Water Rights Settlement Act of 1956, is in my judgment constructive 
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legislation and a modern expression of long-established Federal policy 
on water rights in the West. 

Article 1, section 1 of the Constitution of the United States states 
that all legislative power is vested in the Congress. 

This is not a partial grant of legislative power but a complete grant 
limited only by the fact that the Federal Government was granted 
specified powers and all other powers were reserved to the States or to 
the people thereof. 

The Congress does not and in my opinion should not dilute its legis- 
lative power or abdicate it to any executive or judicial agency. 

If a prior Congress has left ambiguous meaning so that the judicial 
branch is doubtful about the legislative intent, it is up to us to clear 
that ambiguity. 

Within our defined constitutional powers we should not let stand 
unchallenged decisions which in effect are legislative in character and 
by default condone the passage of legislative power to another branch 
of the Federal Government. 

I believe that within this committee and in the two Houses of Con- 
gress are men as well, if not better, qualified in water law and reclama- 
tion problems as are any in the executive departments. 

The executive agencies have a responsibility to give their opinions 
to the Congress for its consideration. However, the responsibility for 
the enactment of policymaking legislation is here on Capitol Hill. 

Senator Anperson. Thank you, Senator Knowland. 

I think this legal discussion we are having is extremely important 
because it goes to the very heart of what this controversy is all about. 
While I had hoped we would finish the hearings tomorrow, I do not 
think that is half as important as that we come out with the right 


decision when we do finish the hearings, if we have to hold them a while 
longer to do so. We would be happy to have you remain as long as 
you can. 


. 


Senator Know.anp. I would like to remain, and I will come back 
if your hearings continue. 

Senator AnpErson. I hope you will come back because I believe fully 
that this bill and the discussion about it is very important at the 
present time, and touches every phase of water development in the 
West, which becomes increasingly important as we go along. I per- 
sonally appreciate your appearing here today very, very much. 

Senator Barrett. May I say also that I want to commend the minor- 
ity leader, Senator Knowland, for his forthright statement and I am 
sure that his position reflects the sentiments of the people not only of 
his State, but of the entire West. 

Senator Anperson. Mr. Rankin, we have called on you for testi- 
mony on a good many times on a great many bills and have always 
enjoyed having you here. We are happy to have you here. We wish 
you would help us on the problem that we have. I think I can say 
this for Senator Barrett, as well as other members of the committee, 
since he is the author of the bill: The Department of Justice has not 
looked with much favor on this bill. The Department of Defense has 
a sort of unfavorable report on it. After quite a little bit of conver- 
sation the Department of Defense thought maybe it would submit 
some amendments or put in some statements that would protect its 
situation. While I am not trying to tell you how to make your state- 
ment, if after you finished your formal statement, you feel like giving 
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us any advice as to what might be done to the Barrett bill, as amended 
by the sponsor of the bill, to make it a little more palatable to the 
Department of Justice, we would be glad to have those suggestions. 
If you do not feel like doing that, you will not be held in contempt 
of the committee. 


STATEMENT OF J. LEE RANKIN, ASSISTANT ATTORNEY GENERAL 
OF THE UNITED STATES IN CHARGE OF THE OFFICE OF LEGAL 
COUNSEL 


Mr. Ranxtin. Thank you, Mr. Chairman. My name is J. Lee Ran- 
kin. I am Assistant Attorney General of the United States in charge 
of the Office of Legal Counsel. 

With regard to S. 863, the Department of Justice has given a great 
deal of study to the bill, and the proposals; and the possibility of 
trying to accomplish what the committee might have in mind or the 
introducers of the bill, as the case may be. 

First, I should like to make it clear that the Department of Justice 
does not construe the Pelton Dam case as causing the difficulties that 
are recited in the preamble of the bill. First, “the court said very 
clearly that there were no vested rights involved in passing on the 
question in that case. Then it proceeded to deal with the basic ques- 
tion of whether the Federal Power Commission could license a power- 
plant on a river in Oregon without the licensee being required to 
comply with the requirements of the State law before it could pro- 
ceed to exercise its license. 

Since the Court pointed out that it was dealing with reserved lands 
of the United States, it held as a matter of law that there was no 
requirement beyond the requirement that Congress had provided for 
the Federal Power Commission to authorize the license. So far as 
the case goes, the Supreme Court has said many times that whatever 
they say applies to the matter before them and not beyond that. It 
held that as to the reserved lands of the United States, this power 
was inherent in the United States, and followed the first Iowa decision 
(First Lowa Coop. v. Federal Power Comm., 328 U. S. 152) to the 
effect that there was no requirement for State action in this area. 

Senator Anperson. When you use the term “this power” could 
you define a little more? 

Mr. Rankin. The power that the Court was dealing with was the 
power under the Constitution that delegates to the Federal Govern- 
ment the control of the Territories and lands of the United States, 
and empowers the Congress to make rules, regulations, and laws in 
regard to them. 

So we do not think that there is any threat to vested rights by 
reason of that decision. The whole area of water law that we are 
dealing with is complicated like property law in many of the Western 
States, and practically all over the country, by reason of the fact 
that we have a federal system of government, and in certain areas 
of that governmental operation, the States are empowered to act, 
and in certain areas they have delegated the power under the Con- 
stitution to the Federal Government to act, and it is the difficulty of 
measuring those two systems of law that apply to this property right, 
the right { to use water that causes the problem that the committee is 
now considering. 
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Concerning section 5 of the proposed bill, it would appear that that 
section is intended to deal with the problem in the Twin Cities case 
recently decided by the Supreme Court on the navigational servitude. 
There, as you will recall, the Court stated that there was no require- 
ment to compensate for the values that could be attributed to the 
lands lying upland from the river because of the fact that there could 
be erected in the stream a power dam, and excluded from the com- 
pensatory feature the amount that was attributable to it on the ground 
that Congress had said that the entire navigational servitude should 
be obtained or occupied by the United States and therefore there was 
nothing left to compensate for, because the Federal Government by 
order of Congress took the entire right, and that anybody who had 
any rights in connection with the river took them ‘subject to that 
power that had been delegated to the Federal Government by the 
Constitution to provide for navigation in the various streams in the 
country. 

If the Congress should decide in any authorizing legislation to 
not exercise the full navigational servitude, that is within the province 
of the Congress, and we see no problem in that. 

Section 5 would purport to provide that by this legislation the 
full servitude would never be exercised, but I am sure this committee 
is aware of the fact that this bill would not be binding upon the Con- 
gress, and if the Congress by inadvertence or otherwise would pro- 
vide in any subsequent authorizing legislation that the full servitude 
should be taken, and not provide that there should be compensation 
that the Twin City case would then come back into operation. 

Senator Anperson. You are a little beyond me, Mr. Rankin. Could 
I try to translate it myself and say do you mean that if we pass this 
Senate bill, and it became a law in about the form in which it stands 
now, that Congress could subsequently provide that the Government 
could go into California, pick out a location along some river where 
it wished to build a dam, and take it under its existing powers? 

Mr. Rankin. It would depend upon whether it was a navigable 
stream. 

Senator ANpEeRsoN. I am assuming it is a navigable stream. 

Mr. Rankin. Assuming that fact, then if the Congress just directed 
someone of the governmental departments or agencies to proceed to 
take this particular property, then if there was a question of naviga- 
tion and you were providing for the navigability of the stream either 
by building dams or exercising the power in regard to navigation in 
any way, in that event the Congress would not be bound by ‘this law, 
if it was clear that it was the intent to occupy the full navigational 
servitude. The Court has said many times that that power is within 
the Federal Government to exercise the protection and development 
of navigation on the streams of the country. Unless you made it 
clear that you didn’t intend to take it without compensation, the 
Congress is only bound by the act at the moment, and it can alw ays 
change its position in any subsequent legislation. 

Senator Kucuen. May I ask you a question ? 

Mr. Rankin. Yes. 

Senator Kucuen. Is it then the position of the Department of Jus- 
tice, that under Supreme Court interpretation the exercise of a navi- 
gational servitude which may deny to a landowner all his water right 
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is not subject to any payment by the Government to him because he 
took that water right originally subject to that servitude? 

Mr. Rankin. That is the position of the Supreme Court. 

Senator Barrerr. Even though the State law recognizes his water 
right Y 

‘Mr. Rankin. Yes. 

Senator Barrerr. And even if the Congress says in the exercise of 
ts constitutional power that the Government shall compensate him 
for that water right? 

Mr. Rankin. No. If you add the last, that is a different factor. 

Senator Barrerr. That is what this section does. 

Mr. Rankin. Yes. I said under this section you would provide for 
compensation. 

Senator Barrerr. You don’t attack the section on constitutional 
grounds providing the Congress acts, and says in effect that if a man 
acquires a right under State Jaw, that you must respect it, and if you 
want it, you must compensate him for it? 

Mr. Ranxry. Yes. 

Senator Anperson. Even though we said that they should compen- 
<ate by section 5, if in some subsequent legislation the Congress failed 
to say they should compensate or they should not compensate, that 
would be perfectly proper, and the action of this Congress would 
not be binding on.that one. 

Mr. Rankin. That is correct. 

Senator Barrerr. I think it goes without saying that there is no 
way to guarantee that a future Congress might not amend or repeal 
the acts of the present Congress. I think we aie in agreement that 
the Congress has the power, and if the Congress acts and says you 
must recognize those rights accorded under State law, and that if 
you want them you must compensate for them, that such action is 
perfectly within the realm of the constitutional provision. 

Mr. Rankin. Yes. That is our view of the difference between the 
Twin City decision (U. S. v. Twin City Power Co., 100 L. Ed. 223) 
(Federal Power Com. Niagara-Mohawk Power Corp. 347 U. g, 
239) and the Niagara re decision. In the Niagara Power, the 
Court found that Congress had not decided to take the entire naviga- 
tional servitude without compensating for the water rights that were 
involved. Therefore, they were willing to recognize—or the Court 
did recognize—the right of the company to compute the value of the 
cost of those water rights in their program of amortizing that value 
over the period of years which would be involved if the Government 
should try to acquire it. They said in the Twin City case it was 
apparent that Congress did intend to occupy or take advantage of the 
entire navigational servitude, and therefore under the act of Con- 
gress, there was no duty to compensate, because whatever water right 
there was was a State right subject to that superior power of the 
Federal Government. 

Senator Barretr. In that case the Congress had acted. 

Mr. Ranxrn. In both cases. 

Senator Barrert. You can distinguish the Twin City case from the 
Niagara Mohawk because in the latter case the rights were acquired 
previously under State law. 

Mr. Ranurn. The Court did not distinguish on that ground. The 
Court distinguished on the ground that Congress had not said that it 





246 WATER RIGHTS SETTLEMENT ACT 


would take the entire navigational servitude, without regard to any 
rights. In the Twin City case it said it would take the entire naviga- 
tional servitude. Therefore, it had that power, and it had not pro 
vided for any compensation and it exercised it. 

Senator Barrett. That is under the commerce clause. 

Mr. Ranxry. That is right. 

Senator Barrerr. And under navigational servitude. 

Mr. Rankin. Yes. Our principal problem in regard to the pro- 
posed bill is section 6. This section, it may be assumed, or we assume, 
is intended to provide that unless water rights for presently author- 
ized or constructed or future projects are obtained under State law 
with regard to either navigable or nonnavigable waters, and such rights 
to the use of such waters must be acquired under the State laws, not 
only relating to appropriations but also to the control, use, and dis- 
tribution of those waters that the Federal Government, agencies, and 
employees should not be permitted to use them. That raises many 
serious problems. 

In the first place, it is well known that the Supreme Court has held 
that in the case of Arizona v. California et al., 283 U.S. 423, the United 
States did not comply at all with laws of Arizona regarding the con- 
struction of dams on the Colorado River. In fact, in that case the 
matter was brought to the attention of the Court. It was alleged that 
these dams were built within the area and a portion of the State of 
Arizona in violation of its laws, with no license obtained, and there- 
fore they sought to stop the whole proceeding. 

It was conceded, and admitted by the Secretary of the Interior that 
he had not complied ‘with the State laws. He insisted that he had the 
right to do it by reason of the sovereign power of the United States. 
Those projects, under this bill, would have been impossible. That 
would be Hoover Dam, Parker Dam, Davis Dam. 

We have the further problem of what effect this bill would have on 
the waters that are now impounded. 

Senator ANperson. Could you just take a sentence to say why 
Hoover, Davis, and Parker Dams would have been impossible? Was 
it because Arizona had not by compact agreed to the Colorado River 
proceedings ? 

Mr. Ranxin. No. It was because the laws of the State of Arizona 
provided that before you could construct a dam within Arizona to 
affect the waters within that State you had to obtain a license from 
that State. That is the State law about the use, appropriation, and 
control of water, or was at that time, within the’State of Arizona. 

Senator Anperson. I ask that question because in the upper Colo- 
rado River bill there is a provision for Glen Canyon Dam that gets 
over into Arizona. Do I understand that in case this bill is passed, 
if Arizona refuses to allow the Glen Canyon Dam to be built, that 
it would not be built ? 

Mr. Ranxrn. That is the way we would read the bill. 

Senator Anperson. I am going to read the bill again. 

Mr. Ranxtn. That is exactly what Arizona claimed about the 
development all up and down the Colorado River—specifically Hoover 
and the other dams there. They went to the Supreme Court and 
they said the United States could not build that project because it 
had not complied with their law and obtained a license to build those 
dams. The Court held that the United States in exercising its power 
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lid not have to submit to the laws of the State of Arizona, and could 
go ahead and build those dams and have those projects, regardless. 

Senator Barrerr. What about the interstate compact? 

Mr. Rankin. Of course, at that time Arizona had not even agreed 
io the compact. 

Senator Barrett. I know, but they have now. There is a compact 
between the States on the Colorado River. 

Mr. Rankin. Yes. 

Senator Barrerr. The States by the compact have agreed to the 
levelopment of the river, have they not? 

Mr. Rankin. Yes. But they have not agreed that their laws about 
appropriation, control, use and so forth, should be abrogated. 

Senator Barrerr. Who is to act for the States in the exercise of 
that power ¢ 

Mr. Rankin. That is what we are litigating right now. 

Senator Kucner. Actually it is true, is it not, that the question of 
(rizona’s adherence to the compact has at least been questioned ? 

Mr. Rankin. The State of California has raised the question of 
whether Arizona is lawfully a party to the compact. Arizona has 
insisted in the litigation that it is lawfully a party to the compact. 

Senator Kucuet. Is there any possibility of making a distinction 
between the U/, S. v. Arizona case on the ground of interstate waters 
on the one hand, and what I would understand to be the intention of 
the bill before us applying to intrastate waters? Is there any possi- 

bility of making that distinction ? 

Rey! Ranxrn. There is a possibility of drafting legislation to meet 

iat difference, but the important water areas and basins of this coun- 
try are interstate streams. I would not want to mislead the committee 
in any way to indicate that that would solve the problem they are 
trying to deal with. If you eliminate the interstate streams you have 
such a small area left. Furthermore, the Court itself nae dealt with 
the intrastate areas in w atersheds 1 in the New River (U.S. v. Appa- 
ae Electric Power Co., 311 U.S. 377) and Red River (Ok lahoma 

Atkinson Co., 313 U. S. 508) decisions to such an extent that I 
ale want you to understand that maybe you are not solving the 
problem even then. That would be separating out these great prob- 
lems of the interstate streams. I don’t know, and I hope you will 
believe I tried hard in this matter, how we would try to conform to 
this bill. 

For instance, on the control, use, and distribution and appropriation 
of waters, many of these interstate streams are borderi ing two States. 
You know the © olumbia, and the Colorado in the area betwen Nevada 
and Arizona, and also between California and Arizona. Which State 
laws do we comply with in order to satisfy the control, the use and 
the distribution? Do we comply with both? If we fail to file with 
both at the proper time, with the same speed, do we have to litigate it 
and find out which one we have not complied with, and which ‘Tights 
we can’t exercise that Congress has told the Government it is sup} osed 
to act with regard to. That is the problem you have wherever you 
have interstate streams. 

We have a case right now in regard to Texas-New Mexico, where 
Texas claims that the United States should comply with the law of 
Texas with regard. to one of the irrigation districts and New Mexico 

claims that we should comply with the law of New Mexico. The court 





YAS WATER RIGHTS SETTLEMENT ACT 


has decided that the only water rights we have are by reason of the 
compact between the States and that we don’t have any rights under 
either State law. How we can live with that kind of decision and also 
without more direction from the Congress, I don’t know. 

We are trying to do the best we can to get for the people of the 
West the benefit of these projects and still try to comply with the law. 

Senator O’Manongy. Which law? 

(Discussion off the record.) 

Mr. Ranxiy. | am sure that the Senator appreciates that in this 
Federal system we have a complicated set of laws. 

Senator Barrerr. How is it any different under this bill than under 
the present law? You have the same problems under the existing 
law, have you not? 

Mr. Ranxrn. No. 

Senator Barretr. Where is the difference? 

Mr. Ranxrn. I assume the purpose of this bill is to try to wipe out 
some existing law. 

Senator Barrerr. When I said existing law, I am talking about 
the laws enacted by Congress. They have been interpreted by the 
courts in a mistaken fashion in my judgment. That is what we are 
trying to remedy. As far as the statutory law is concerned, there 
is no difference between that and what we are doing here now, is 
there? ‘This is a reaffirmation of existing statutory law, i is it not? 

Mr. Ranxxin. I don’t think so. 

Senator Barrett. Where is the difference? 

Mr. RanxK1n. The courts have held that under the laws up to date, 
insofar as Arizona’s claim is concerned, the fact that we did not 
comply with the Arizona law, doesn’t bind the United States. They 
have wiped that out as far as the Colorado River project is concerned. 

Senator Barerr. Notwithstanding the impact of the compact be- 
tween the States, and the provisions in the Flood Control Act of 1944, 
and all of these enactments that we have had in the last 5 years in the 
Congress ¢ 

Mr. Ranxry. That is right. The courts have taken the position 
that Congress says it wants this project built for the good of the 
country, and that the Federal Government has the power within its 
proper sphere to provide for the project to be built, and that no State 
can stand in the way of that, because of the Constitution. 

Senator O’Manoney. Let us follow that out. Because of the 
Constitution ? 

Mr. Ranxrn. Yes. Because of the supremacy clause of the Con- 
stitution. 

Senator O’Manonrey. What is that clause? You know it, and I 
know it, but let us put it in the record. 

(Discussion off the record.) 

Mr. Ranxrn. This Constitution and the laws of the United States 
which shall be made in pursuance thereof and all treaties made or 
which shall be made under the authority of the United States shall 
be the supreme law of the land, and the judges in every State shall 
be bound thereby, anything in the Constitution or laws of any State 
to the contrary notwithstanding. 

Senator O’Manoney. All right, the law is passed by Congress. 
When the Congress passes a law admitting a State to the Union, 
and in that law ; grants to the State authority over the waters arising 
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within its borders, granting the authority to adjudicate water rights, 
that remains part of the supreme law of the land unless repealed, “does 
it not? 

Mr. Ranxin. The court has not held that way. 

Senator O’Manoney. I am just talking to you that way. Let us 
not mind the court for a minute. 

Mr. Ranxin. I cannot disregard the decisions of the court. 

Senator O’Manoney. First when is the law not the law and the 
supreme law of the land? That is the question here. The clause you 
have just read from the Constitution clearly states that the laws 
passed hereunder. 

Mr. Ranxrn. The Constitution. 

Senator O’Manoney. The Constitution, the laws passed thereunder, 
the treaties made in compliance therewith, are the supreme law of the 
land. A congressional law granting water rights is a part of that 
domain of supreme law, is it not? 

Mr. RANKIN. Yes. 

Senator O’Manonry. How can it be changed? It can be changed 
by another act of Congress, of course. 

Mr. Ranxrn. Yes. 

Senator O’Manonry. It could be changed by a repeal. But can 
it be changed by implication ? 

Mr. Ranxrn. The courts have never found yet that there was any 
erant of water rights as such. They have found specifically that 
there was a grant to people who had appropriated to beneficial use 
and applied water to beneficial use. 

Senator Barretrr. Nobody contends that there has been a grant of 
the water itself to the States. Nobody is seeking to obtain a grant 
to the States of the water. It is the right to use the water. 

Mr. Ranxrn. I mean the right to use it. 

Senator O’Manoney. The right to adjudicate. My question still 
stands, then. Is it your contention, or is there any case in which the 
courts have said that this right to adjudicate the water rights granted 
to the State by one law can be repealed by implication? 

Mr. Ranxtn. The courts have said a number of times that where 
the Congress provides under its proper powers for an exercise of one 
of the constitutional powers that it has that the State law cannot stand 
in its way. It was contended in the Rio Grande case (Rio Grande 
Irrigation District v. United States, 174 U.S. 690), that the United 
States had no power to interfere with the construction of what was 
regarded by the United States as an obstruction to that river. The 
court dealt with the claim that the States were entitled to control 
that water, and the use of it, and said that the primary power of the 
United States had to come first. 

Senator O’Manonry. What is the primary power? 

Mr. Rankin. It is in several areas. We have a Government of dele- 
gated powers. You have the power delegated to the United States 
regarding commerce and the control of commerce. The court has 
held that that power includes—— 

Senator O’Manonery. Precisely what do you mean by delegated 
power? The Constitution gives the Federal Government the control 
of interstate commerce. 

Mr. Ranxrn. It gives it certain powers and reserves the other 
powers to the States. That is our system. 
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Senator O’Manonry. It grants the Congress the plenary author- 
ity to regulate such commerce. 

Mr. Rann. That is right. When you do regulate that the States 
cannot stand in the way and say you have to get a license from us. 
That is what they have held. 

Senator O’Manoney. That is in the regulation of commerce. 

Mr. Ranxry. That is one part of it. 

Senator O’Manonery. Yes. 

Mr. Rankin. They have said a part of that would go so far as to 
deal with navigable and nonnavigable streams and watersheds, dams 
that were built for power purposes, and the whole extent and range 
that Congress has seen fit to provide for. 

Senator O’Manoney. It was testified here yesterday by the chief 
counsel for the Federal Power Commission that in his opinion as a 
lawyer the Oregon case—the so-called Pelton case—was on a very 
narrow basis, and it did not by anything contained in the Federal 
Power Act or in the decision give the Federal Power Commission the 
right to grant licenses for the erection of power dams which would 
interfere with either the prior or the future action of the State in 
adjudicating water rights for domestic irrigation purposes, mining 
purposes, and the like. Do you disagree with that point of view ? 

Mr. Ranxrn. I think you can interpret the case. I don’t like to 
try to quote or develop the arguments in the Pelton case. I do think 
that I would be doing a disservice if I was less than frank about that 
opinion. 

Senator O’Manonry. We want you to be frank. 

Mr Ranxu1n. The court held, as I see it, first, that the Federal Gov- 
ernment had the power to grant a license, and once that was granted, 
the licensee did not have to go to the State to get any license and the 
State could not interfere. That is holding No. 1. 

Senator O’Manonery. And that was wholly for hydroelectric 
purposes. 

Mr. Ranxrn. That is right. 

Senator O’Manonery. You have no doubt about that. 

Mr. Ranxrn. That is right. There was no interference with vested 
rights. It was a nonconsumptive use as water lawyers speak of it. 

Senator Barrerr. Mr. Chairman, I would like to pursue the point 
that I brought up a moment ago with Mr. Rankin. In the case, 
U.S. v. Rio Grande Irrigation Co., isn’t it true that the court held 
that the State was prohibited from placing that obstruction in 
the river because of the act of September 19, 1890, which provided 
that they could not put up an obstruction unless it was affirmatively 
authorized by law? In other words, there was a statute by the Con- 
gress prohibiting such action by the State of Arizona and all other 
States. 

Isn’t the situation different now since the Congress has authorized 
the construction of these projects under the Flood Control Act of 1944, 
and under the Submerged Lands Act ? 

Mr. Ranxrn. I don’t think those acts create that situation. I think 
thisact would. I will try to point that out in my testimony. 

Senator Barrerr. How can you distinguish? When the court says 
that the reason that the State was prohibited and prevented from 
taking that action at that time was the act of Congress. Now when 
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the Congress speaks, it would seem to me that under the Constitution 
that the C ongress would have that power to act, and it acts, it looks 
to me as though that is sufficient and adequate. Do you contend that 
- Congress has no power to say to the States that these things can 
be done just because the Constitution gives the Federal Government 
the power ¢ 

Mr. Ranx1tn. I say in regard to the Rio Grande case that the court 
held that the construction pr rohibited by Congress was under a superior 
power é and since Congress directed that there could not be an obstruc- 
tion that did not comply with that statute that the State law had to 
give way to it because of the supremacy clause. 

Senator Barrerr. Because of the act of Congress. 

Mr. Ranxin. Yes; and because of the C onstitution. 

Senator Barretr. Now, they didn’t say that. They said that section 
10 of the act of September 19, 1890 (26 Stat. 454) prohibits the creation 
of an obstruction “not affirmatively authorized by law” to the naviga- 
ble capacity of any waters of which the United States had jurisdiction. 

That is easily distinguishable from these other matters where the 
Congress acts and authorizes. 

Mr. Rankin. They said the congressional action was superior to a 
contrary State action because of the Cc onstitution, which says that the 
laws passed by the Congress are supreme in their proper area. 

Senator BaRrrerr: Do you contend that the Congress has no authority 
to act and to give concurrent jurisdiction in these cases ? 

Mr. Rankin. This law, as I see it, does not give any concurrent 
jurisdiction, _ It subjugates or places the United States and its various 
activities subject to the laws of the States, which is just as though you 
tried to reverse the Constitution. 

Senator Barretr. Has that not been the case since 1902 under the 
Reclamation Act? 

Mr. Ranxrn. The courts have not construed it as such. 

Senator Barrerr. What was done under the Reclamation Act of 
1902, and under section 8 ? 

Mr. Ranx1n. The courts have never construed that that would pro- 
vide that they had to recognize—that is, the Federal Government—a 
State law as being superior to a direction by the Congress wherever 
there was any clash. 

Senator Barrerr. That was the Congress speaking. It enacted sec- 
tion 8 of the Reclamation Act, and it held that the States could admin- 
ister the water ; did they not? 

Mr. Ranxrn. Yes; inaw ay. 

Senator BARRETT. H: as the court ever said that was unconstitutional ? 

Mr. Ranxrn. They have never passed on it. 

Senator Barretrr. What is the effect of the decisions in the Gerlach 
case and the Jckes v. Foe case ? 

Mr. Ranxrn. In the Gerlach case the court held that the United 
States did not comply with State law, and they went ahead and had 
what is called an inverse condemnation, and the United States took 
the property. 

Senator Barrerr. Didn’t they uphold section 8 of the Reclamation 
Act in that case ? 

Mr. Ranxry. They said that the United States had to pay 
compensation. 
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Senator Barrerr. That was provided for under the act. 

Mr. Rankin. But they didn’t say they had tocomply with State law. 

Senator Barrerr. Did they say it was unconstitutional ? 

Mr. Rankin. No. 

Senator Barrerr. Do you contend it is unconstjutional ? 

Mr. Rankin. No; the way it is read I don’t. 

Senator Barrerr. Do you think section 8 of the act isconstitutional / 

Mr. Ranxry. If you read it so it doesn’t subordinate the Federa! 
Government to the States, and that is the way I think the courts hav: 
construed it. 

Senator Barrerr. What did they do in the /ckes v. Fox case ? 

Mr. Ranxrn. In the /ches v. Fow case there was an allegation i: 
the complaint that this water was appurtenant to the land, and these 
individuals in the State of Washington owned the water rights them 
selves. The case was tried on a motion to dismiss, which admits all 
the facts properly pleaded. The United States did not put in issue 
the question of who might own those water rights, although the law 
of Washington at the time was different than what was alleged. Or 
that kind of an issue the court held in favor of the complainants and 
what they alleged. 

Senator Barrerr. The contention was made by the United States 
that the Government owned the water in that case; is that not right / 

Mr. Rank. Yes; that is right. 

Senator Barrerr. You have contended that, regardless of State law. 
under the Reclamation Act that the United States has rights over and 
above State rights acquired in the Colorado case. 

Mr. Ranxrn. I contended in the Colorado case that with regard to 
reserved lands, the United States by the Constitution was given the 
power through the Congress to regulate and govern those reserved 
lands. Those rights, when those lands were reserved, included the 
various property rights that go with land. The right to air, light. 
egress, ingress, and whatever water rights are appurtenant to the land. 
and that no one could under a State law acquire a right superior to the 
rights of the United States subsequent to the reservations. 

Senator Barrerr. In the Downer case, as I understand, there had 
been no development of water rights on the reserved lands, but simply 
because of the fact that the reservation had been created a number of 
years prior to the acquisition of water rights by the city of Denver. 
you contend that under the Constitution the United States rights 
were paramount and over and above the city of Denver, even though 
the State law had declared to the contrary. 

Mr. Ranxrn. I don’t want to get into a use of terms that may be 
considered dirty words around here as far as paramount is concerned. 

Senator Barrett. I don’t care what term you use. 

Mr. Ranxrn. I want to make it clear that when the United States 
reserves a piece of property, it was either by the President under au- 
thority that the court has upheld- 





Senator Barrerr. 1909 or 1910, I assume you mean. 

Mr. Ranxrn. Or under the statutes authorized by Congress. Those 
lands were reserved. When you reserve a piece of property you reserve 
to the grantor whatever rights go with the regular property rights. 
That is what was done. Under any general principles of law, once 
that reservation was made, the State could not give a right that was 
superior toit. That is all there is to it. 
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Senator Barretrr. Now, wait a minute. The rights that the State 
«ranted were vested at that time. 

Mr. Rankin. They could not be. 

Senator Barretr. There was no claim made by the United States 
on the reserved lands at the time the State of Colorado gave these 
rights to the city of Denver. Furthermore, is it not fair to say that 
the only reason that you came in with that contention in that case 
vas that the United States Supreme Court had made its decision 
n the Pelton Dam case, and enunciated the principle that there was a 
difference between some areas on the public domain and those areas 
that were reserved by either statute or by Executive order were in 
a wholly different st: itus. 

Mr. Rankin. No, that is not correct. 

Senator Barrett. It was made after the Pelton Dam case. There 
s no question about that. 

Mr. Ranxrn. That is right. I think if we would translate this to 
ordinary property, the United States has large tracts of property 
throughout the West in various States and those tracts—practically 
ill of them—are not even registered in the recorder’s offices of the var 
ous States as belonging to the United States. We got them many 
years ago by purchase or cession from other countries. If someone 
comes onto that land and builds a fense on it, and tries to take a thou 
sand acres of the reserved lands of the United States, and lives on it 
according to the statute of limitations, so they would get adverse 
possession under the law of Colorado, for example, the United States 
has come in time after time and said, “We have finally come to the 
) lace where we need that land. We want it and we take it back. This 

in has come on and tried to occupy it, and had the benefit of it in the 
nterim, and has no vested rights.” The courts have so held. 

Senator Barrerr. Mr. Rankin, I am not going to prolong this 
controversy but I want to make two statements. 

First, the principle that Mr. Rankin is enunciating here to my way 
of thinking means just this, that the vested rights acquired in th 
West are all subject to attack as a result of the law laid down in the 
Pelton case. In other words, he is saying here that notwithstanding 
adjudications under State law or rights acquired under State law, 
that if the United States has some rights on the stream growing out 
of reservation made previously thereto, although no development 
ras made of those waters by the United States or by anybody else 
acting under the United States, that the vested rights are subject to 
attack. 

That is the most dangerous doctrine that could possibly be flouted 
the faces of the people of the West. This is not the first time that 
kind of a contention has been made. 

| want to eall attention secondly to the case involving your State 
and mine, Vebraska v. Wyoming. I want to read the citation. Vol- 
ume 325, United States Reports, page 611: 

Claim of United States to unappropriated water. The United States claims 
that it owns all the unappropriated water in the river. It argues that it owned 
the then unappropriated water at the time it acquired water rights by appro 
priation for the North Platte project and the Gingrich project. Its basic rights 
are therefore said to derive not from appropriation but from its underlying 
ownership which entitles it to an apportionment in this suit free from State 
control, The argument is that the United States acquired original ownership 
of all rights in the water as well as the lands in the North Platte Basin by cession 
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from France, Spain, and Mexico in 1803, 1819, 1848, and by agreement with Texas 
in 1850. It says it still owns those rights in water in which to whatever extent 
it has not disposed of it. An extensive review of Federal water legislation 
applicable to the Platte River Basin is made beginning with the act of July 26, 
1866 (14 Stat. 251), the act of July 9, 1870 (16 Stat. 217), and including the 
Desert Land Act, act of March 3, 1877 (19 Stat. 377), and the Reclamation Act of 
1902 (32 Stat. 388), but we do not stop to determine what rights to unappro- 
priated water of the river the United States may have for the water rights on 
which the North Platte project and the Gingrich project rest have been obtained 
under compliance with State law. Whether they might have been obtained by 
Federal reservations is not important, nor, as we see it, is it important to the 
decree to be entered in this case that there may be unappropriated water to which 
the United States may in the future assert rights through the machinery of State 
law or otherwise. The Desert Land Act effected a severance of all waters upon 
the public domain not theretofore appropriated from the land itself. 


Then it cites the Oregon Power Company v. Portland Cement Com- 
pany: 


It extended the right of appropriation to any declarant who reclaimed desert 
land, provided— 


and there is a quote from the act— 


* * * and not navigable shall remain and be held free for the appropriation and 
use of the public for irrigation, mining, and manufacturing purposes subject to 
existing rights— 

and then they cite /ckes v. Fox, and another case here, Brush, Com- 
missioner (300 U.S. 352). 

Mr. Chairman, I am not going to take up any more time arguing this 
point, because I suppose it’s natural for lawyers to disagree. We are 
going to have lawyers testify who have devoted a life time to the study 
of water law, and I am sure they will disagree with you, Mr. Rankin, 
very wholeheartedly. But it seems to me, Mr. Chairman, that Mr. 
Rankin is overlooking the fact that the Constitution itself said this, 
and I quote: 

The Congress shall have power to dispose of and make all needful rules and 
regulations respecting the territory or other property belonging to the United 
States and nothing in this Constitution shall be so construed as to prejudice any 
claims of the United States or any particular State. 

The courts have held repeatedly that the Congress has plenary 
power and authority over the property of the United States, and when 
it acts, it is the final authority. When it acts the court will respect 
its decision. The only thing that we have to do is to speak out in no 
uncertain language. When we do I don’t have any fear that the 
Supreme Court is going to say we have acted in an unconstitutional 
manner. 

Mr. Ranxry. I would like to make this comment. That case, it 
seems to me, merely holds that the Court decided not to pass upon the 
issue raised by the United States that it was entitled to the unap- 
propriated w ater, and reserved that question. It said like most jur- 
ists would say since there is no real issue, the United States either 
got it under State law or nobody claims it doesn’t have it, so we won't 
pass on that question. That is all the case holds. 

Senator Barrerr. Do not overlook why I brought it up. I brought 
it up to show this contention has been made. It was made at that 
time. You made it at Denver. I think you are contending here and 
now that the United States has practic ally the exclusive right. 

Mr. Ranxun. I don’t say there is an exclusive right. I do say that 
the courts have said that the United States has certain rights with 
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regard to its own property. The thing that bothers me about this 
proposed bill is that it has a program for _ States in effect to ad- 
minister the property of the United States. I don’t find any law that 
would permit the Congress to delegate that responsibility to the 
States. 

Senator Barrerr. I don’t think there is any delegation of authority. 
The Congress had the power to do anything that it wanted to do with 
that property. As you said yourself, it could give it away if it wanted 
to. 

Mr. Ranxrn. I agree with that. 

Senator Barrerr. It could give the land away and keep the water 
or give the water away and keep the land, or it could do anything it 
wanted with its property. 

Mr. Ranxin. That is right. 

Senator Barrerr. The Congress by passing this bill is acting. It 
is taking the action. The States are only exercising the ministerial 
power to a large extent that they have as a result ‘of the fact that 
Congress has acted. 

Mr. Ranxrn. Let me make my point clear. If there is a building 
across the street—say, the lot that the United States has purchased 
for a Senate building—the Congress has the right to give that away, 
to transfer it, sell it, or dispose of it in any way it sees fit. But I don’t 
think it has the power to give the State of Maryland the right to say 
what shall be done with the property, or how it shall be occupied or 
any other way that they should delegate to a State the control of that 
property. They can give the water—I want to be very clear about 
that—if the Congress decides to do it, it can give the rights to the use 
of water on any reserved lands to whatever States it wants to. I think 
the case of U. S. v. Texas (339 U.S. 707) holds that so clearly, and 
U.S. v. California (332 U. S. 19), and some of the other cases, that 
there is no question about it. 

Senator Barrerr. Is there any question that whatever Congress 
wants to do about this property they have the right to do it? 

Mr. Rankin. No, that is a different question. 

Senator Anprrson. He just said they could not do it with the Sen- 
ate Office Building site. They could not give it to Maryland. 

Senator Barretr. I am talking about this property. I think that 
it is unfair to use that comparison. 

Mr. Ranxin. I don’t question if you want to give it away. Then 
you can let anyone else have dominion over it. You have a right 
to decide in your legislative judgment that it is a sound, desir able 
policy, if you decide that you can give the States dominion over that 
property just like has been done in the development of the West in 
regard to large areas of land. 

Senator Barrerr. If the C ongress acts and says that the States can 
do such and such with the property of the United States, what is wrong 
with that ? 

Mr. Ranxin. Then you are putting control of the property of the 
United States in the hands of the States. 

Senator Barrerr. The Congress has plenary power 

Mr. Ranxrn. Not that kind. 

Senator Barrett. I yield to my colleague. 

Senator O’Manonry. I want to get this clear in my own mind, I 

don’t want to argue with you. W hen you made this recent reference 
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to the Senate Office Building, it came to my mind that when the Dis 
trict of Columbia was c reated, it embraced a large area on the south 
side of the Potomac River, and the Congress gave it away to the State 
of Virginia. Congress could also give control of the Senate Office 
Building to the State of Maryland if it wanted to, because in the 
provision of the Constitution which you yourself read, it has complete 
control over the territory and property of the United States. 

Mr. Rankin. I can’t agree with the last. 

Senator O’Manonery. You read it. 

Mr. Ranxin. No, I agree that you could give the property and let 
them do what they want to with it, just like the Congress did with the 
part of the District of Columbia. ‘Thev didn’t say that this part shall 
be considered carved out of the District of Columbia, and Virginia 
shall rule it from now on. They said we shall not own that property 
any longer. 

Senator O’Manonry. Let us get back to water. In the opening 
sentence in which you laid down your point of view just before Sena 
tor Barrett undertook to analyze it, if I understood you correctly you 
said that when the Government by executive act—you didn’t use the 
words “executive act” but I think it was implicit—created the reserva- 
tion upon the public domain, then the United States acquired the prop- 
erty rights to the land, to the contents thereof, and to the waters 
appurtenant thereto. Do you recall saying that ? 

Mr. Ranxrn. That is accurate except I didn’t use the word “acquire” 
for definite reasons. The United States had it from the date of ces- 
sion and it just held it back and reserved it. 

Senator O’Manonry. Did it have the waters appurtenant thereto ? 

Mr. Rankin. Under all property law, it would have the right to use 
of those waters. 

Senator Barrerr. They didn’t reserve from the date of cession. 

Mr. Rankin. I didn’t mean they reserved it. I mean they had the 
right. It was a part of the public ‘lands at that point. 

Senator O’Manonry. That is precisely the point. 

Mr. Rankin. They could reach out and pull it back, and that made 
the whole property rights that went with it belong to the United 
States and it could be withheld. 

Senator O’Manonry. When the lands were ceded to the United 
States as in the case of the Louisiana Purchase, as I see it—I may be 
mistaken—the United States acquired that land so purchased not under 
the laws of France, but under the laws and philosophy of the United 
States. Do you agfee? 

Mr. Ranxrn. Really they acquired it under the philosophy of inter- 
national law. 

Senator O’Manoney. But the laws of France did not come with the 
purchase. 

Mr. Ranxrn. That is right. 

Senator O’Manonry. The laws of the United States and the phi- 
losophy of the United States immediately took charge of the territory 
so purchased. They became the law of the land. is that not right? 

Mr. Ranxrn. The law of the United States did, yes. 

Senator O’Manoney. Yes. The law of the United States. 

You said that when the Government by executive act created a 
reservation, it became the owner of the waters appurtenant thereto. 
Those are flowing waters. 
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Mr. Rankin. Yes, but I didn’t say it then became the owner. It was 
the owner from the date of the cession. 

Senator O’Manonry. May I say it was the owner in trust to be dis- 
posed of in the manner in which Congress decided. 

Mr. Ranxin. That is right. 

Senator O’Manonry. Then when Congress undertook to deal with 
flowing water, from the very beginning, its policy was to make those 
rater rights available to people and not to the Government per se. 
Our public domain is a public domain, belonging to the people and not 
to the state. I use the word “state” now in the modern sense, which 
s an organization that is gre: seas and above the people. It is against 
iat doctrine that those of us who are supporting the bill are con 
ten oe 

So what I want to ask you is this: How did the Government acquire 
exclusive right to the waters appurtenant to the land when under the 
aws of the State and the laws of Congress, providing for the disposi 
tion of water property, the Government never went through the proc 

esses laid down in the law of the Federal Government and of the 
States to : acquire. Before you answer, let me read from the Gerlock 
ase. This is from page 1: sof the opinion: 

Whether Congress could have chosen to take claimant’s right by the exercise 

f its dominant navigation servitude is immaterial. 

The court did not pass on that just as in the Colorado-Wyoming 

ise it did not make any ruling whatsoever on the contention that was 
being made upon the part of the United States that there was a domi 

int power or ownership. So the decision goes on: 

By directing the Secretary to proceed under the Reclamation Act of 1902 
Congress elected not “to in any wavy interfere with the laws of any State relating 
to the control, appropriation, use or distribution of water used in irrigation or 

vy other vested right acquired thereunder.” 

We cannot twist these words into an election upon the part of Congress under 
ts navigation power to take such water rights without compensation. In the 

nguage of Mr. Justice mobaas, writing for the Court in International Paper 
Company v. U. S. (282 U. 399, 407), Congress “proceeded on the footing of a 
full recognition of Tlaseaibil rights and of the Government's duty to pay for 
he taking that it purported to accomplish. * * *” We conclude that whether 
equired to do so or not, Congress elected to recognize any State-created rights 
nid to take them under its power of eminent domain. 

How can the State-created rights, created by law, to the jurisdic- 
tion of the water in these arid-land States be taken away except by 
iw of Congress? Do I make my point clear? 

Mr. Rankin. Yes. The Gerlock case did not deal with the question 
of reserved lands. 

Senator O’Manonry. I am aware of that, of course. 

Mr. Rankin. It is now contended that the United States has not 
complied with the law of California, although it has built the Central 
Valley project and spent a good many millions of dollars on it. 

Senator O’Manonry. Just between you and me, I believe the State 
of California is estopped i in that case from m: iking any claim 7 Cause 
it asked for that project itself. That is a different point. I don’t 
want to go into any California controversy with my friend. 

Senator Warkrns. Would you yield for a moment on the question 
of reserved lands? 

Senator O’Manoney. Yes. 
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Senator Warxtns. Does counsel believe that forest reserves are 
reserved lands ? 

Mr. Rankin. That is quite a complicated problem. The forest 
lands were reserved very largely by direction of the Congress of the 
United States. 

Senator Warkins. Then they would be reserved lands. 

Mr. Ranxin. In part, Senator. I am sorry not to be able to answer 
you squarely, because we have had a case involving that question in 
Utah in which it was contended that certain people g got vested rights 
on some of the Agriculture Department’s lands because they made 
filings, and the United States did not, or at least it did not do so in 
time. 

Senator Warxrns. You are talking about water ? 

Mr. Rankin. That is right. We “took it to the Supreme Court of 
Utah, and contended that it was not contemplated by the law of Utah 
that you would have to file for that type of rights on the forest or 
grazing lands of the United States. The State supreme court held 
with us. 

Senator O’Manoney. I want to point out to Mr. Rankin that my 
whole point was to try to determine whether you felt that by any impli- 

cation from any law, from the Constitution or any law passed there- 
anaber , including the laws admitting the States, there is any implication 
that the Government of the United States can step in and set aside the 
laws of Congress and by implication acquire water rights which were 
not granted under any law of Congress? 

Mr. Ranxrn. The way you phrase the question, I don’t see how the 
answer could be nya ‘but no. 

Senator Barrerr. I don’t want to get into a long extended discus- 
sion about some matters with Mr. Rankin, but I would like to point out 
some things. 

Senator Warxrns. Would the Senator yield to me on the matter of 
forest lands ? 

Senator Barrerr. Yes. 

Senator Watkins. What I was trying to find out is whether or not 
you take the position that the forests are Federal reserves. 

Mr. Ranxtn. Generally I would have to say they are because they 
were made in accordance with the direction of the Congress by the 
various acts. 

Senator Warxkrns. They would come within the purview of the 
reserves considered in the Pelton case? 

Mr. Ranxrn. That is right. 

Senator Warxrtns. What about the water on those forests? The 
Federal Government still owns the forests. Does it still own the Bs 
water ¢ : 

Mr. Ranxrn. If you say the rights to the use of the water, I think 
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that is the holding of the Pelton case. p 
Senator WarTkins. You mean that the United States still owns ‘ 
them ? é 


Mr. Ranxrn. It depends on when the reservation was made and 
whether anyone acquired rights before. 

Senator Warxrns. How could they if it belonged to the United 
States and the United States had not provided any way for its dis- 
position ¢ 

Mr. Ranx1n. But it did. 
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Senator Warkins. That is what we will get to. 

Mr. Rankin. Yes; it did. 

Senator Warkrns. Didn’t it give it to the States? 

Mr. Rankin. No. 

Senator Warkins. Whom did it give it to? 

Mr. Rankin. It made provision that anyone who would appro-’ 
priate the water and apply it to beneficial use would have the right to 

t. That person obtained a vested right which was perfected and 
valid. There would not be any question about that under the law of 
the United States or in the Supreme Court or any other place in the 
United States. 

Senator Warkins. That would include the State of Utah, for in- 
stance. 

Mr. Ranxrn. If the State of Utah appropriated it and applied it 
to beneficial use, 1t would have that right if it was done prior to the 
time that it was drawn back by the United States by the reservation. 

Senaor Warkins. The reservation has been in effect a long time in 
the State of Utah. Did they draw all the unappropriated water back 
that fell on those forests? 1 want to know. 

Mr. Ranxin. That is not water law. 

Senator Warxins. I know it is not water law. What you are con- 
tending for is something I don’t think is water law either. 

Mr. RANKIN. Senator, they don’t pull the water out of the ocean. I 
don’t claim anything like that. 

Senator Warxins. What I am trying to find out is, if the United 
States decided on the Provo River and used that water and put in 
dams, could they have the right to do it ? 

Mr. Ranxin. It would depend on when the rights on the river below 
that forest were obtained. 

Senator Warxkins. I know, but you said they had a right to pull 
it back. 

Mr. Rankin. No. I didn’t say they could pull back anybody’s rights 
that had matured by their appropriating the water and applying it to 
beneficial use. If you had half a dozen people down the river that 
had taken the water and applied it to beneficial use before the reserva- 
tion, these would be vested rights, protected throughout the country 
without any question. 

Senator Warkrns. Didn’t the State of Utah get a vested right in 
that water by the same means—by the approval of the State con- 
stitution ? 

Mr. Ranxrn. No. 

Senator Warkins. It didn’t get that ? 

Mr. Ranxrns. No. 

Senator Warxkins. Yet the people by complying with State laws 
get a title to the use of the water. 

Mr. Ranxin. They get it from the United States, and they get it by 
reason of the act of Congress. 

Senator Warkins. From the United States ? 

Mr. Rankin. That is right. 

Senator Warkins. The United States gave the State of Utah the 
right to determine who would have that water and who would not. 

Mr. Ranxrn. I don’t think they ever gave the right to the States. 

Senator Watkins. What did they give to the State? The State 
goes ahead and it has its water law, and its water code, and that is as 
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far as we ever go in the courts in determining who has it and as to 
what the State has done with it. We have never had to go to the 
United States to find out whether they approve what the State courts 
and State legislature have done about water rights. 

_ Mr. Rankin. The Congress recognized the principle of the appro 
priation of water. 

Senator Watkins. Didn't it go further than that ¢ 

Mr. Rankin. It made it valid. Anybody that acquired it by reason 
of that had a valid right. Anybody who acquired it under that got a 
vested right. 

Senator Watkins. We had a Utah case that was hanging fire for 
a long time on the Provo River. The United States up to date has not 
actually admitted in the case. I am referring to one I discussed with, 
you. I don’t remember the name now. It is U/nited States v. Provo 
Bench Canal ¢ ‘om pany. 

Mr. Ranxrn. It doesn’t involve anything that is in here. 

Senator Warxins. Didn’t counsel for the United States insert in 
that case some paramount right it had ? 

Mr. Rankin. No. We asserted in that case that when you divert 
water, you have the right to change the point of diversion and have 
the benefit of whatever water you had before as long as you don’t injure 
anyone else on the stream. 

Senator Watkins. You are recognizing State law, then. Was the 

Jnited States actually in that case ¢ 

Mr. Rankin. The courts have not finally decided. 

Senator Warkrns. You contended that the United States was not 
in? 

Mr. Rankin. Yes. 

Senator Warxins. All the way through ? 

Mr. Rankin. We have to do that because of Congress. 

Senator Watkins. It was an activity begun under the Reclamation 
Act of 1902. 

Mr. Ranxtn. That is right. We don’t have the right to submit the 
United States to any court without your permission. 

Senator Warkrns. You did have that permission in a rider to the 
appropriation act a number of years ago. 

Mr. Rankin. The courts have not construed that right. 

Senator Warxins. The courts have not construed it. How did you 
construe it? You kept yourself out of it. You pretended the act was 
not in effect. 

Mr. Rankin. The Senator who proposed that bill did not say in 
proposing it that it should apply to any project that had been au- 
thorized. He said this shall apply only to future projects. That is 
part of your legislative history. 

Senator Warkins. What does the law itself say ? 

Mr. Ranxrn. It says that where you have an ‘adjudication of water 
rights that you can get jurisdiction of the United States in a certain 
manner. 

Senator Watkins. That is right. 

Mr. Ranxrn. And that manner was not complied with in the case 
either. 

Senator Warxkrns. I know. Whether it was or was not, you were 
supposed to be in the case. The United States initiated the applica- 
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tions to the State engineer. It went through the proceedings to the 
point where the State engineer decided adversely to what you thought 
were the interests of the United States. The United States promptly 
decided thereafter that the States didn’t have any further jurisdiction ; 
is that right ? 

Mr. RANKIN. Yes. 

Senator Warkrns. That is all I want to get. It is a very incon- 
sistent position. As long as it was going your way the State of Utah 
had the jurisdiction, but the minute it went against you; no. 

Mr. Ranxrn. A lot of that happpened long before I was ever here. 

Senator ANpERSON. Does it have a bearing on this bill ? 

Senator Warns. Yes: it has some bearing because there were 
things asserted in that particular case that had to do with the para 
mount right of the United States. It was not by Mr. Rankin, but by 
those in the case. They had a very difficult time. The court became 
thoroughly disgusted. They were filing briefs all the time, not as 
parties to the suit but mere ‘ly to advise the court. Noteven asa friend 
of the court theory. Finally, the decision of the court was that the 
United States should be in and the decision was against the United 
States. We had a conglomeration. ‘They were in and out when it 
suited them. It got to the point that we need a law something like 
this to be sure where the United States stands, and make it absolutely 
clear that when we say we are having adjudication of rights, and the 
United States takes advantage of the State laws that they are in for 
all purposes until the matter is finally decided. 

This law will have a lot to do with that, in my opinion. [If it is not 
in there now, I am certainly going to propose some amendments to take 

care of it. 

Senator Anperson. Mr. Rankin has been here for 114 hours. 

Senator Barrerr. I am going to — about 2 minutes. I don’t care 

hether you answer this right now, or put the answer in the record. 
I want to call your attention to ac ouple of instances of the property of 
the United States that seem to me to answer your contention. 

First, the Congress gave the State of Wyoming I think about 3 mil- 
lion acres of land, and gave it authority to administer those lands and 
to permit them to be patented under the so-called Curry Act, which is 

comparable to the Desert Land Act. It was only as an agent of the 
United States. It was a restricted title to the property to give it out 
for that particular purpose. Some of the land has been conveyed back 
to the Government, because it could not be patented. That is one 
instance. 

Second, you recollect that the State of Tennessee was given all the 
public lands for the purpose of settlement. The Congress gave the 
State of Tennessee all of the open public lands, and permitted them to 
dole it out for settlement purposes. 

Another thing I want to call your attention to when you are talking 
about the cessions, particularly the treaty with France, in 1903, when 
we acquired the so-called Louisiana Purchase, the King of France 
insisted, and the United States agreed, that States should be carved 
out of that area, and the people of those States should be protected in 
their rights, the same as the people of the Original States. So it was 
contended that these States that were carved should be sovereign 
States, and certainly your idea that by that treaty the United States 
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acquired sole and exclusive title to all of the rights there I don’t think 
are founded, and the treaty does not so state. That is the ‘solemn 
obligation of the United States. It is the supreme law of the land, 
as Senator O’Mahoney just whispered to me here and, furthermore, it 
came in as a trust. 

I hope in consideration of these matters that you will give a little 
cognizance to some of the facts of life here, Mr. Rankin. 

Senator ANperson. Senator Kuchel. 

Senator Kucner. Mr. Chairman, I would like to ask a few questions. 

Senator Anperson. Go ahead. 

Senator Kucuex. First of all, I want to say to my friend from 
¥ yoming that I am unaware of any contention which the State of 

California has made against the Federal Government with respect to 
rights of water of the Central Valley project. There is a lawsuit, 
Some private people have been engaged in it, private landowners, who 
have made that contention. 

I want to ask Mr. Rankin some questions. It does seem to me that 
quite aside from what I am sure this committee recognizes must be a 
proper safeguarding of the rights of the property of ‘the Government 
of the United States, there is and there has been a continuing fear by 
the Western States that their historic water laws will be continually 
undermined by some specific Federal properties and the people who 
speak for those properties, such as the situation in Nevada. 

Generally speaking under the Pelton Dam case, would it be fair to 
ask this question: Where is title to unappropriated waters in a stream 
where the Federal Government has, as for example, a power dam 
erected on that stream ? 

Mr. Rankin. Senator, it is impossible to answer that question as 
you framed it. If you could say whether or not it was built on re- 
served lands, I could try to answer the question insofar as the court 
has in the Pelton Dam case. 

Senator Kucuen. If it were on reserved lands, then what would 
your answer be? 

Mr. Rankin. That the unappropriated waters that would relate 
to those reserved lands, the United States would have reserved along 
with the reservation of the land. 

Senator Kucuer. When you use the word, “relate,” do you mean 
related to the theory of beneficial use that could be made of a certain 
quantity of those unappropriated waters to the Federal reservation ¢ 

Mr. Ranxrn. I would think or guess that the Court might decide 
it that way. The Court has never passed on that question. It is the 
same kind of a problem we have with regard to lands that the States 
have in their own right, and what water rights they have with rela- 
tion to those lands. All property owners have, by the nature of own- 
ing lands, unless the land an water have been separated, appurtenant 
to them whatever the w ater rights are 

The State of California, for instance, has riparian rights in areas 
where they own land. I assume they have tried to acquire appropria- 
tive rights or they have just gotten the lands and have not decided yet 
how they are going to use them to their fullest development. 

Senator Kucuen. Under the Pelton Dam case, however, are the un- 
appropriated waters which the Government of the United States can 
claim belongs to it governed in any manner by the laws of the State 
of Oregon, in your opinion ¢ 
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Mr. Rankin. I don’t think so. 

Senator Kucuen. With respect to the construction of a power dam 
bv the Federal Government where there are no federally reserved 
lands, you say it is impossible to give a legal opinion as to where title 
to the unappropris ated waters on such a stream would be / 

Mr. Rankin. No; the difficulty I had with your question before was 
that you didn’t indicate whether they were reserved or not. If you 
say that they are not reserved lands, then you have the question of 
whether there is a navigational servitude. 

Senator Kucex. Assume there is not. 

Mr. Rankin. If you want to wipe that out, then the United States 
is like anybody else, and it doesn’t have any superior rights that it can 
exercise. Then it condemns any prior vested rights and pays for them 
like anybody else would have to. 

Senator Kucuen. Would this statement be a fair interpretation of 
your opinion? That the United States, where it holds property, 
stands on the same level as a private citizen with respect to rights to 
water, except in those instances where you would grant it a greater 
right by reason of specific constitutional powers as, for ex: imple, in 
the field of navigational servitude, 

Mr. Ranxrn. Or reservations. 

Senator Kucuev. Or reservations of land made pursuant to the 
Constitution. 

Mr. Rankin. Th: " is right. 

Senator Kucuen. Is there any recommendation you can make to the 
committee by way of proposed amendments which would permit this 
Congress to indicate its desire that the Federal Government comply 
with State water law except in those instances which you would enu- 
merate where lands have been reserved, and where there is a naviga- 
tional servitude ? 

Mr. Rankin. I think if we are to do that, we should try to give a 
little more study. 1 don’t mean a long time. I mean a short time to 
try to come up with something. The problem that I have in regard 
to that is whether you really mean that the United States has to get 
its water rights before it ever starts a project. 

For example, on Central Velley, that project was started in 1939. 

California has enjoyed the benefits of that property since 1944, when 
the water first started to be applied to beneficial use in various canals. 
We have not ended the litigation in spite of every reasonable effort I 
could make since I have been back here, and it is almost 16 years since 
the project was started. Yet all this time ne people of that country 
have been getting the benefit of that project 

The Department of Justice is opposed to. any bill insofar as it can 
make its voice heard that would delay the benefits to the people of the 
West of these projects until we can iron out all the legal difficulties. 

Senator Kucuet. And I approve of that policy 100 percent. 

Mr. Ranxin. Another thing is that I think we have to recognize 
the relationship between the Federal and State Governments. I know 
that this is not the only area with which we are dealing in the Depart- 
ment of Justice where we have head-on collisions with State power 
and Federal power. If you want to change it and the Federal Gov- 
ernment subordinate to the St: ites in a particular area or generally, 
I think you have to amend the Constitution. 
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Senator Kucue.. My question was going to be, your opinion to the 
committee is that Congress cannot under the C onstitution bring the 
water rights of the Federal Government down to a level of private 
landowners in those specific fields that you have mentioned. 

Mr. Rankin. Yes. For example, this includes the words “control, 
use and distribution.” There are State water codes throughout the 
West that place the control of structures, water releases, and so forth, 
under the State engineer. Congress in all of its legislation provides 
that shall be under the Secretary of Interior or some other govern 
mental department or agency and places the responsibility there, and 
properly so, as I see it. I don’t see how you can take a Federal proj 
ect and say that it will be subject to State control unless you give it to 
the State. There is no constitutional problem at all if you want to 
say we will take a certain project and give it to the State and the State 
can run it from then on. But if you are going to say it is a Federal 
project, and shall continue as such, then you cannot take away from 
the executive branch the power to control that project. 

Senator Kucuen. On that point, do I understand you to state that 
the Congress is powerless in a given instance to delegate any portion 
of control over a reclamation project to any other public agency? 

Mr. Ranxrn. If you - going to take the Federal project and give 
it to some State agency, I don’t see any power in the Constitution to do 
that, and still own it for the Federal Government. If you want to 
give it to the State, they can operate it like any other State property. 

Senator Barrerr. Will my colleague yield to me? 

Didn’t the Supreme Court decide in the case of /ckes v. Fox that the 
United States had control over the physical property, the dam itself 
Isn’t that the distinction they made in that case, but not jurisdiction 
over the control, and the use, and distribution of the water? 

Mr. Rankin. The difficulty with that is that the Court only decided 
that case that way because that was the way the complaint was drawn. 
and the United States did not deny those allegations. If you will 
examine that opinion, I think you will find that is exactly the way 
that the issue was drawn, and it is exactly the way the Court decided. 
based upon the allegations as they were made. 

Senator Barrerr. The Court ade a clear distinction between the 
physical property and the right to control the water. I don’t think 
anybody can dispute that fact. I think that is the distinction they 
made. 

Senator Anperson. In the Continental Shelf Act, we took the State 
laws and adopted them as Federal laws: Could we do the same thing 
here? Could the Barrett bill be changed so we took the State laws 
and made a Federal application in this area? 

Mr. Rankin. You could do that insofar as you don’t place the con- 
trol of the Federal projects in the hands of the State. 

Senator Anperson. We are not worrying about the control of Fed- 
eral projects. We are trying to make sure that this water law follows 
the natural water law of the West. 

Mr. Rankin. There is a difference in this bill, I believe, as I in- 
terpret it from what it appears some of you would desire to do, which 
is to make sure that the appropriation of water be in a certain manner 
according to the laws of the West. 
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mane Watkins. That 1902 act provides just that thing, doesn’t 

_ that is, section 8¢ That has been the practice uniformly all the 
way through. 

Mr. RANKIN. The difficulty with that kind of a question is that we 
have the cases like Arizona against California, and the Friant Dam 
case in Central Valley, where the Court has said that even though you 
have not complied with State law, you get it in spite of State law. 

Senator Warkins. Take the case I am talking about in Utah. That 
is wholly in the State of Utah. That is not an interstate stream. 

Mr. Ranx1n. It doesn’t involve any of these problems, except this 
prov ision about jurisdiction for liti igat ion. 

Senator Warxrns. It involves this question of whether or not they 
recognize State law and State control. You say that they should not 
be subjected to the State control. You do give them control over the 
use of water. The United States has acquiesced in that for years and 
years. I am talking about the practical thing because I have gone 
through it as an attorney for one of these projects. They make their 
filings, they make their proof, they go along const: antly recognizing 
the State law and the State’s control over the water. Isn’t that true? 

Senator O’Manoney. May I add, Senator Watkins, to your state 
ment that this bill does not deal with the projects, with the dams or 
any of those facilities that may be constructed by the Government, 
but only with the right to use water. 

Senator Watkins. That is dead right. 

Senator Barrerr. There is nothing in this bill that says anything 
about the projects. 

Senator ANpERsoN. We will resume now. 

Senator Warkrns. I have a question here relating to some informa- 
tion, Mr. Rankin. 

One of the witnesses testified here today that in late 1952 a petition 
was entered in the District Court of the 11th Judicial District of the 
State of Colorado in case known as No. 6913, involving the rights of 
the United States of water in water district No. 12 of the State of 
Colorado. It was said that in that case the United States apparently 
had appeared and filed its claims. That was an adjudication suit, as 
[ understand it. 

Mr. Rankin. That is right. 

Senator Warxrns. Then the Assistant Attorney General of the 
United States sent a notice to the court withdrawing all the claims 
heretofore filed in the case, 

Mr. Rank. Yes, sir. 

Senator Warkins. Do you know about that case ? 

Mr. Rankin. Yes, sir. 

Senator Warkrns. Could you get us a copy of that notice that was 
sent to the court and furnish it to the committee ? 

Mr. Ranxw. I will send it to the committee. 

Senator Kucnex. Mr. Rankin, a few questions back you were talk- 
ing about the legal rights of the Federal Government and you gave as 
your opinion th: at the Federal Government could not delegate any 
control over Federal reclamation projects. I think in general that 
was your statement. 

Mr. Rankin. Yes, sir. 

Senator Kucue. Is it not true that there is in the reclamation law 
authority provided for the operation and maintenance of reclamation 
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projects to be given over 
project is loc -ated # 

Mr. Ranxrn. Yes. 

Senator Kucuer. To that extent, could it not be contended that 
that constituted a delegation of Federal authority ? 

Mr. Rankin. I think they are acting on behalf of the Federal Gov- 
ernemnt in doing that and carrying out directions of the Secretary 
of the Interior and his various subordinates. 

Senator Kucne.. By way of agency ? 

Mr. Rankin. That is right. 

Senator Kucuext. You do not quarrel with the sections which pro- 
vide for delegation of operation and maintenance, but your theory 
of upholding | the constitutionality of it is that they are acting as 
agents of the Federal Government / 

Mr. Rankin. That is right. 

Senator Kucnex. Senator Barrett suggested that there would be 
other witnesses—lawyers like yourself—who would testify somewhat 
differently than you with respect to the rights and liabilities of the 
Federal Government. We are going to be in this committee with 
expert opinions that are not going to match up. Then we are going 
to be faced with the problem of trying to decide the policy that we 
want in any legislation that will be carried and, having decided that 
policy, what expert witnesses we are going to follow to tailor the 
language of the legislation. 

Again I do believe that the people here and the people who are 
interested in the Barrett bill look with great concern over those in- 
stances where Federal installations have refused to comply with State 
law and which, as a result, have created some unfortunate situations 
in the Nevada Navy Department. That is an unfortunate example 
of that. 

Is it possible in line with your opinion on the constitutional respon- 
sibility of the Government to provide legislation that would indicate 
that it is the intention of Congress that the Government shall, when it 
acquires property, comply with the water laws of the State where the 
acquisition is made? 

Mr. Rankin. I think that can be done in some areas. I think that 
in regard to the navigational servitude, the way is clear in the deci- 
sions of the Supreme Court for the C ongress to decide that it will not 
exercise its full power to take the rights regardless of what rights 
there might be under State law, and therefore in that area they could 
require compensation. 

The area of where you have the water right reserved by the United 
States and it already owns it, to say that it has to be compensated for 
is another problem. 

Senator Kucurn. Assume that the Federal Government acquires 
property by purchase, are its rights to water for that property, in 
your opinion, any greater than those of a private landowner who owns 
property in that same area 

Mr. Ranxtn. The only difficulty in that to say “yes” or “no” is 
tha the United States under the Constitution has greater rights than 
the private owner by cession from the States. Oftentimes ‘Congress 
has provided for the acquisition by condemnation of military lands 
or other reservations and then the Government has asked, through 
the various departments involved, whether or not the State would 
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cede jurisdiction over those lands. In many instances, every right 
of jurisdiction has been ceded except the 1 ight of taxation. There 
have been some rights of taxation that have been reserved in some 
cases. 

The courts have held that in view of the Constitution in those cases 
the United States has complete jurisdic ‘tion to make the laws for that 
area and that takes it out of a class just like the State is out of a class 
of the ordinary property owner who is a citizen. 

Senator Kucuen. So your answer would be that it is impossible to 
say that the Federal Government, when it hereafter acquires a piece 
of property, can have its water rights measured in exactly the same 
fashion that a private landowner would have them measured. 

Mr. Ranxrn. That is true. 

Senator Kucuer. If the Congress desired to adopt the policy that 
the Federal Government hereafter would, when it acquired property 
in a State, submit to the jurisdiction of the State with respect to 
rights of water in the same fashion as a private landowner, would 
there be any constitutional objection to that, in your opinion ? 

Mr. Rankin. Yes. Because you are saying as to Federal property 
the Federal Government shall be subordinate to a State. The Con- 
stitution says the Federal Government, when it is exercising its proper 
powers, cannot be subordinate to the State. It seems to me that Con- 
creme sony resolve this problem so far as that particular part is con- 
cerned. I don’t mean that is the solution for the whole problem. It 
could resolve that by saying it is desirable as a policy in order to have a 
proper record that the Government file in the States its claims in 
regard to a particular matter, but to say that the State could deny the 
Federal Government the power to have a well or some other proper 
activity under the Constitution would be subordinating the Federal 
Government again to State control. 

Senator Kucner. So that in your opinion this Congress is power- 
less to require Federal properties hereafter acquired to be subject to 
the laws of States with respect to water. 

Mr, Rankin. I think that is true. There is no constitutional power 
in the Congress to subordinate the United States in any area of its 
proper activity, including the management of its own property, to 
the States. I don’t say that this question is insoluble because of that. 
It seems to me that the policy of the President is for the States and 
the Federal Government in this area to work together. I think that 
the Congress could pass legislation where no project would be under 
taken until the proper authorities of the State were consulted with 
and they worked out their water problems and the whole program 
together in the same family the way it should be done. 

Senator Kucuen. Do you draw an analogy between this whole 
question and the question of the proposed in- lieu tax legislation ? 

Mr. Ranxrn. It seems to me you come to the impasse between the 
constitutional provision of who is going to be supreme. It was de- 
cided by the Founding Fathers that after the confederation did not 
work that they had to have the Federal Government supreme in a 
proper area. Sothey made such a provision. 

What you are trying to deal with is the proposition that the Fed- 
eral authorities shake their fists and say, “We will run the show.’ 
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Of course, that makes a bad reaction. Whenever you have one of 
these projects or programs, there is not anybody that wants it any 
more than the West and it goes into the State. It enriches the State 
at the same time that it helps the Federal Government to have de- 
velopment and more taxable income and property, so they ought to 
work together. 

There is plenty of ground and area for them to work together. 
If that was the kind of legislation, where they could not start on a 
project until they tried to work that out in reasonable balance, I think 
many of these problems would be resolved. That does not solve the 
problem of your question of vested rights and what people might 
be worried at the present time about. I am disturbed about that 
concept. 

I just say this for your thoughtful consideration because I say 
you have complete power to transfer by proper grant. The courts 
approved the tidelands grant. You could do the same with the right 
to the use of water and transfer it to the States if you so see fit. 

[ am interested in the West, too, and these projects. I don’t want 
anything to be done that is going to hurt them. It seems to me that 
the West receives benefit of tax money that comes out of a good part 
of the rest of the country, more than, at least until a very recent time, 
they originated. I would hate to see that dried up. 

If you had the water belonging to the States you might reach the 
place where a good two- thirds of the countr y would say, “You have 
the water now. It is your project. Go out and fix it yourself.” 

Senator Kucue. I have a hazy recollection of a lawsuit that I think 
was called the Alpine Water case. I have not thought about it for 
a long time. It seemed to me that there was a contention a number 
of years ago by the Federal Government that all the unappropriated 
waters in some stream that ran from Nevada to Arizona were vested in 
the Federal Government. I think that lawsuit is still pending. I do 
not know who the parties are. I have forgotten. But so far as the 
Department of Justice is concerned, what is the position of the Depart 
ment of Justice with respect to unappropriated waters in navigable 
streams and in nonnavigable streams where the Federal Government 
has reservations or by reason of authority of Congress has constructed 
any type of public work? 

Senator Barrerr. Before he answers that question, will the Senator 
yield to me so I could add this quotation from the decision in the case 
of Ickes v. Fow that we discussed before. I will start on page 631 of 
volume 323, United States: 

All of these steps make plain that these projects were designed, constructed and 
completed according to the pattern of State law as provided in the Reclamation 
Act. We can see here what was said in Ickes v. For supra— 
this is from the case of Nebraska v. Wyoming, which cited Ickes v. 
For— 


although the Government diverted, stored, and distributed the water, the 
contention of petitioner— 


and this is the United States— 


that thereby ownership of the water or water rights become vested in the United 
States is not well founded. Appropriation was not made for the use of the Gov- 
ernment but under the Reclamation Act for the use of the landowners and by 
the terms of the law and of the contract already referred to the water rights 
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peing the property of the landowners, wholly distinct from the property right 
of the Government in the irrigation works. Compare Murphy vy. Kerr (296 Fed. 
536). The Government was and remained simply a carrier and distributor of the 
water with the right to receive the sums stipulated in the contracts as reim- 
bursement for the cost of construction and annual charges for operation and 
maintenance of the works. The property right and the water right is sep- 
arate and distinct from the property right in the reservoirs, ditches, and canals. 
The water right is appurtenant to the land the owner of which is the appropria- 
tor. The water right is permitted by appropriation, that is, by an actual diver- 
sion followed by an application within a reasonable time of the water to a 
beneficial use. 

I think it is pretty clear in the Nebraska v. Wyoming case and the 
Ickes v. Fow case and the Denver case mentioned a while ago that 
the Federal Government, through the Attorney General’s Office has 
repeatedly made the contention—not alone in this administration but 
heretofore—that the United States does own the water. 

[ call attention again to the fact that since my colleague is under 
the rule in the Pelton Dam case if a portion of the public domain is 
reserved for power purposes, then it would be on all fours with the 
Pelton case and in that manner you are then subjecting the whole of 
our public domain to possible inclusion under the rule established 
inder the Pelton case. 

There is nothing to prohibit the executive arm of the Government 
from doing that with any part of the public domain. 

The question that Senator Kuchel asked you is precisely the same 
is pointed out in those cases I quoted from. Your contention here- 
tofore in all these cases was that the United States is the owner of the 
water. 

Mr. Ranxrn. The answer to the question is in this regard: That 
the United States owned the right to use the waters when the land 
vas ceded to 1t—the rights to the use of the water as distinct from 
ihe water itself. It continued to own them. But it provided in recog- 
nition of the principle of appropriation of water that anyone who 
complied with that principle and applied the water to beneficial use 
got the right and it got it from the United States and it was a valid 
right. 

Senator Barrerr. That was not the contention you made in the 
[ches v. Fow case. 

Mr. Rank. I was not in that case. 

Senator Barrerr. I am not talking about you. I mean the Depart- 
ment of Justice. 

Mr. Ranxrn. If you will notice in the quotation you read, Senator, 
it said the petitioner contended or claimed. That is the allegation 
of the petitioner. 

Senator Barrerr. That is right. 

Mr. Ranxtn. There was a motion to dismiss which admitted all 
of the well-pleaded matters under the rules. So there was never any 
issue as to whether that was a fact or not. 

Senator Barrerr. It was a contention; that is all. 

Mr. Rankin. You see what I mean? 

Senator Barrerr. That is what we are talking about here, con- 
tentions, 

Senator Kucuet. How would the Department answer that ques- 
tion ¢ 
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Mr. Ranxry. I think it would answer that the title to unappropri- 
ated waters never passed from the United States except to the various 
individuals who appropriated to beneficial use. 

Senator Kucuren. And who may tomorrow or the next day do the 
same thing. 

Mr. Ranxrn. That is right. The only thing that is withheld from 
that is in the places of reservation. As to that, many of them have 
been made under direction of Congress or the authority of it. It 
takes the whole bundle of real-estate rights or real property rights 
and holds them back. 

Senator Kucuen. And holds them back, Mr. Rankin, in your 
opinion, to the extent of the potential beneficial consumptive use of the 
land in the reservation. 

Mr. Ranxrn. Except, I think, it would have to be reasonable. | 
think the Court will say that it has to be reasonable. But the Winters 
case is an example of that in which the Court said the United States 
made a treaty with the Indians and by that treaty it was contem- 
plated that the Indians would have such reasonable amount of water 
reserved as a part of their reservation as they would need for their 
proper life and growth and development. 

I don’t see any reason why in other reservations the Court would 
not apply a similar doctrine. 

Senator Kucuet. Mr. Chairman, I have to run. I am 45 minutes 
late to a meeting in the State Department. 

Senator Barrerr. How much more time will you need, Mr. Rankin? 

Mr. Ranxin. Whatever you say. 

Senator Barrerr (presiding). You may proceed. 

We want to give you all the time you desire to present your position 
in this matter. We would like to complete these hearings before the 
end of the week if we possibly can. 

Mr. Ranxtn. I would like to discuss how I distinguish the cases, the 
Louisville and Nashville Railroad Companies v. Cook Brewing Com- 
pany (223 U.S. 70), and the Kentucky Whip and Collar Company v. 
ICR Co. (229 U.S. 334), which I think have been called to your at- 
tention here in previous testimony. You recall that those cases deal 
either with intoxicating liquors and the right of the States to regulate 
the traffic in intoxicating liquors or prison goods. Chief Justice 
Hughes dealt with that problem. 

You will also recall the Knickerbocker case (Knickerbocker Ice Co. 
v. Stewart (253 U. S. 149), the Court saying that there could not be 
a delegation to the States of the power to apply compensation laws, 
and treated several of these cases 

Senator Barretr. That is under article 3. 

Mr. Ranxry. Yes. 

Senator Barretrr. That is because of the exclusive jurisdiction of 
the United States in admiralty cases. 

Mr. Ranxrn. Yes. 

Senator Barrerr. I think that distinguishes that case from the 
others. There is not any question about that. 

Mr. Rankin. Chief Justice Hughes said in those cases the principle 
that was involved was that the interstate commerce ceased at the time 
it came into the hands of the consignees in the original package. 

Senator Barrerr. Is that exactly right? That was not my under- 
standing. I thought in the case you mentioned and the Whitfield 
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versus Ohio case the Court held that the Federal Government had the 
power to control in an exclusive fashion these interstate shipments. 

But the Congress exercised its authority under the Constitution and 
ail that the States might adopt such laws as they saw fit with ref- 
erence to prison-made goods coming into a State, such as Ohio did in 
the Whitfield case, W hitfie ld v. Ohio. 297 U.S. 431, and as done in 
the liquor cases and that inasmuch as C ongress had acted and passed 
the necessary legislation the situation was entirely different and con- 
sequently they upheld the rights of the States. Am I right about 
that ? 

Mr. Ranxtn. No: I don’t think so, Senator. The Chief Justice 
dealt with the whole list of those cases in the Kentucky Whip and 
Collar case. 

Senator Barretrr. Do you mean to say that there was not a-statute 
that permitted the State of Ohio and other States to legislate in the 
field of the shipment of prison-made goods in interstate commerce / 

Mr. Rankin. No. But the Court said that the basis for the support 
und the validity of the act was the fact that the interstate commerce 
ended—and I will quote to you what Chief Justice Hughes said: 
but the statute did not apply until the transportation was completed by actual 
delivery to the consignor as the right to receive was not affected by the Wilson 
Act. Such receipt and the possession following from it and the resulting right 
to use remain protected by the commerce clause. 

It was only the period after the consignee got it in the original 
package that the States had any control over it He said that part of 
the shipment was not interstate commerce. 

Then he went on to say that: 


nor has the Congress sought to delegate its authority to the States. 


He examined each one of those cases in that opinion. 

Senator Barretr. There is no question about that. But the Con- 
gress did act and say that the States might use, if they so desired, 
their own police powers over these prison-made goods coming into 
the States. 

Mr. Ranxin. Within the intrastate area of activity. 

Senator Barrerr. Within the confines of the State. 

Mr. Ranxtn. Within the intrastate part of the movement. That 
was the distinction he made in this case. 

Senator Barrerr. Of course, they would not have any authority to 
do it except that the goods stopped in the State. They could not go 
into another State. There is no question about that. I won’t argue 
that point with you any longer. I think that other attorneys will 
dispute your position and they will say as a result of the act of Con- 
gress giving the authority to the States was the basis on which the 
Court made the decision. 

Mr. Ranxrn. I also want to call attention to the problem that the 
bill presents in regard to the claimed over appropriation of many of 
the streams of the West. 

Senator Barrerr. You had some difficulty with that, as I under- 
stand, in the case down in New Mexico; did you not? 

Mr. Rankin. That is right. 

Senator Barrerr. What are the facts in that case? 

Mr, Ranxtn. In that case, the Congress provided for the establish- 
ment of a game and wildlife preserve and authorized and there was 
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spent over a million dollars. In 1906 a predecessor in title to the 
United States filed with the State to obtain water rights. Through 
continuation the United States acquired the lands and the appurte- 
nant water rights. They used water in developing this project. The 
United States and its predecessors in interest requested and were 
granted extensions from time to time to make their proof. 

Senator Barretr. How did they file? 

Mr. Ranxrn.. They made a filing under the State law. 

Senator Barrerr. They purchased some rights: did they not? 

Mr. Rankin. Through condemnation proceedings the United 
States acquired the lands involved as well as the water rights appur 
tenant to several thousand acres thereof. In development of the proj- 
ect the United States was also making uses of water on the refuge for 
which there was no provision under State law. 

Senator Barrerr. The river was overappropriated ? 

Mr. Ranxrn. That was the final claim, and that other persons had 
made their claims which intervened between the time the United 
States sought to prove up and the time that they had filed. 

Senator Barrerr. It was my understanding, as I remember on that 
case, that the State granted permits and the applications and permits 
granted overappropriated the stream and the Fish and Wildlife Serv- 
ice went in and bought some rights but the rights that they acquired 
were inadequate. That is the basis of the contention, no that somebody 
intervened. It is a question of the fact that the rights in the begin 
ning were inadequate. 

Of course, you have to comply with State law. There is not any 
question about that. Nobody makes any contrary contention, as | 
understand it, except the Attorney General. 

Mr. Ranxrn. The facts as we found them in the lawsuit were that 
they were claiming intervening rights, that the extensions that the 
Department of Interior and its pr edecessors in title obtained to make 
their proof were claimed to be invalid and the rights that came in du 
ing the interval before the time of their effort to prove up were claimed 
to be valid vested rights superior to those of the Government. There- 
fore, the United States had no water to use on this game refuge. 

Senator Barrerr. That is because you did not comply with State 
law. Isthat not the sum and substance of it? 

Mr. Ranxty. That is what they claimed. They claimed that the 
Department of Interior did not comply with State law. 

Senator Barrerr. What does that prove? Does that not just prove 
that somebody was a little inefficient in the employ of the United 
States? That is all that proves; is it not? 

Mr. Rankin. The lower court held that the United States got no 
water rights. The supreme court of the State held that the action 
could not be maintained against the U re States; that if it had taken 
water rights that belonged to somebody else and had not complied with 
State law, they had a right to be compensated under the Tucker Act, 
and that was the only right they had. 

Senator Barrerr. That runs through all my reasoning on this, Mr. 
Rankin. Your position is sound in the absence of congressional ac 
tion. I think you will find that in many of these cases. The courts 
would make one ruling without congressional action and after the 
Congress acts under its constitutional powers, the situation is entirely 
different. It is reversed. 
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Mr. Ranxin. The problem is to apply this to specific cases. What 
would be the situation about the Colorado River? Do we have to try 
to comply with State law there ¢ 

Senator Barrett. No; you do not have to comply with State law 
‘here, and you know that just as well as I do, Mr. Rankin, because 
there is an interstate compact and there has been one since 1922. The 
States have agreed and the Congress has ratified that compact. Con- 
equently, you have the compact. When you go in there and operate 
inder that compact you are operating then because of the States them- 
selves. 

Mr. Rankin. There is nothing in the compact that prevides as to 
iow the water shall be allocated to individuals or how the contracts 
that we have outstanding with various States and governmental sub- 

visions shall authorize the distribution of this water. Which law 
do we comply with in order to make those contracts valid? That is 

1e problem. 

Senator Barrerr. You comply, first, with the compact. As I un 
lerstand, the Boulder Canyon Project Act related back to the compact 
lso; did it not? 

Mr. Rankin. Yes. But it does not say a word about who, within the 
State of Arizona, or the State of California, or the State of Nevada, o 
the State of Utah is going to get the water. 

Senator Barrerr. Of course not, because the Congress, by the act of 
902, acted and said: Here, as to that property right, the States shall 
ave the authority to administer that water. 

Mr. Rankin. We have not complied with that. What do we do 
under this law about those projects? How are we going to get those 
vater rights to protect those projects ¢ 

Senator Barrerr. How are you going to get the water rights ? 

Mr. Ranxrn. Yes. 

Senator Barrerr. The upper basin States have another compact. 
We divided that and agreed between ourselves. That has been cleared. 
Chere is not any dispute between the States as to the water which each 
State is entitled to. 

Mr. Rankin. I would like to know what Arizona against California 
neans, 

Senator Barrerr. There is a question there. But the State of Cali- 
fornia passed an act and said, our rights are so and so, and that is what 
you are litigating, as I understand it. 

Mr. Rankin. There is a contention by the State of Arizona that the 
United States has sold water to the State of California under contrac 

t of these dams that is a million acre-feet more than they are entitled 
to. 

Senator Barrerr. I understand that. The State of California 
passed a statute and said that under the compact they were entitled to 
1,470,000 acre-feet of water or something like that and there is an ar 
gument about that. We in the upper basin States have not made it a 
part of our business to inquire into that matter. When I said “we set 
led all our rights,” I was referring to the upper basin States. I know 
you have that litigation. JI am not going to try to settle that here. 
[ think the Supreme Court will settle that between the States. When 
it is settled it will relate back to the compact, will it not? 

Mr. Ranxin. Yes. But there is nothing that gives us any provision 
about this appropriation, use, or control under State law in the com- 
pact. 
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Senator Barrerr. The States have the right under the act of 1902, at 
the time they entered into the compact, t, and when they entered into the 
compact they agreed, taking into consideration the terms of the acts 
of Congress of 1902 and so on and so forth, that gave them the right 
to administer this water. 

Mr. Rankin. Without that act in force, the Supreme Court said the 
United States did not have to comply with State law. So they didn’t. 

Senator Barrerr. You say the United States Supreme Court said 
they do not have to comply with provisions of section 8 of the Reclama- 
tion Act? 

Mr. Ranxtn. They said they didn’t have to comply with State law. 
They didn’t have to get any license from the State of Arizona to build 
those dams although the law of Arizona required it. We have not com- 
plied with State law in that regard. 

Senator Barrerr. I want to call your attention to this again. I 
thought I had. 

Section 13 of the Boulder Canyon Project Act of 1928 specified that 
any rights acquired by the United States would be subject to the com- 
pact as well as rights obtained by contract with the United States. 
I thought I indicated that a moment ago. By this act of Congress 
it approved and consented to a compact which apportioned the waters 
of the Colorado system to the States and not to the United States. 
Thus, Congress recognized that each State will administer its own 
water. The Congress stressed this thought in section 18 of the act, 
which reads that— 
nothing herein shall be construed as interfering with the rights as the States 
now have either to the waters within their borders or to adopt such policies 
or enact such laws as they may deem necessary with reference to the appro- 
priation, control, and use of waters within their borders, except as modified by 
the Colorado River compact or other interstate agreement. 

Every interstate compact relating to the apportionment of waters 
of 17 Western States will go wholly « or in part west of the 98th merid- 
ian and is predicated on the laws of those States. As I have said, the 
ownership and control of surface waters in the States is claimed by all 
of them, and ground waters in some of them. 

That is a statement that I made myself, and I think that clearly 
shows that the Congress intended, when it ratified the compact, that 
the States should control the water under the terms of section 8 of 
the Reclamation Act of 1902. It so states in plain language in the 
Boulder Canyon Act. 

Mr. Rankin. If we have not complied with those State laws, then 
what does this do to it ? 

Senator Barrerr. If you have not complied with the State laws, 
that would be a matter for individuals that have property rights or 
interests there. 

Mr. Ranxrn. And the United States would not have to worry 
about it. 

Senator Barrett. Under this bill we are protecting legitimate inter- 
ests of the United States, and we so intend to do. We do not intend 
to interfere with them. So, to that extent, I would not say that there 
was any interference with the rights of the United States. 

Mr. Ranxry. What about the Indian reservations ? 
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Senator Barrett. I think that there is some question raised. We 
had that up the other day. It may be that we ought to make some 
change. Do you have the bill in front of you? 

Mr. Ranxin. Yes. 

Senator Barrerr. Section 6, on page 4. 

Mr. Rankin. Yes. 

Senator Barrerr. That matter was brought to our attention the 
other day. In order to protect the rights of the Indians on any of 
those we decided the other day that line 22, would be changed by strik- 
ing out the words “under State law,” and that has been agreed to. 
So that language reads: 

Subject to existing rights, all navigable and nonnavigable waters are hereby 
reserved for appropriation, use— 
and so forth. We think that would protect any rights that the Indians 
might have. 

Mr. Ranxin. I think it would, Senator, but I think it might destroy 
the effect of your bill. 

Senator Barrett. Why do you say that? 

Mr. Ranxrn. Because I think, under the concept of the Pelton case, 
that would mean that the United States had all of the rights it has 
in reserve lands and the right to the use of the water and you put 
yourself right back where you don’t accomplish what you appear to 
be trying to accomplish otherwise. 

Senator Barrerr. I cannot quite agree with you because I think 
that the bill makes eminently clear that we are not recognizing any 
distinction between reserved lands and public-domain Jands. We 
are saying as far as this bill is concerned that the same rule applies 
to both. 

Mr. Rankin. I want to call your attention to the legislative history. 
You are striking out the words “under State law. 

Senator Barrerr. As to future acquisition of water rights. 

Mr. Ranxrn. You are going to add that. 

Senator Barretr. That is in line 21. We do not have any intention 
here and I do not think that the Department of Justice would raise 
any serious question about the advisability of negating the rights of 
the States on the reserved lands of the United States, would they ? 

Mr. Ranxwy. That is not our province. That is for Congress. 

Senator Barretr. I know that is not. That is exclusively the 
province of the Congress. There is not any question about that. I do 
not think you would raise any point on that. 

Mr. Rankin. We wouldn’t. 

Senator Barrett. We certainly are doing that and intend to do it. 

Mr. Rankin. It would be easy for me, Senator, to just say that fixes 
everything. But I do want to call your attention carefully to that 
because I don’t want to mislead you or be any part of anything like 
that. 

Senator Barrett. I wish you would point it out. 

Mr. Rankin. When you ‘have a heading “Future Acquisition of 
Water Rights,” that is not basically a part of the language of the 
bill that would govern. It could be interpreted that that applies to 
how you would acquire them. But then when you say “subject to 
existing rights” that means that you can acquire future rights but 
subject to that protection you are putting in. That is the way it 
would look to me. I do want to call your attention to it. 
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Senator Barrerr. I am glad you called attention to it. It may be 
we can protect the Indians by providing in section 9 that there is no 
intention to impair any of their existing rights. 

Mr. Ranxrn. If you are going to do that, you certainly want to 
do it in such a way that you do not destroy the whole effect of the 
rest of what you are attempting to do. 

I think the history shows that striking out “under State law” would 
make it very clear to the courts that were interpreting it that you do 
not. have to be under State law in order to have existing rights. 

The Pelton Dam case defines what existing rights the United State: 
has in certain areas. At least, I would like to call your attention to 
the problem. 

Senator Barrerr. [ see your point. 

Mr. Ranxin. We do not want to mislead you in any way. 

Senator Barrerr. It may be that we could take care of the Indians 
some other way and do it better than doing it that way. At any rate, 
we want to make clear that we intend to protect the Indian rights there 
and we are not disposed to interfere with them. 

You say while the language does do it, you say it may do violence 
to our theories otherwise ¢ 

Mr. Ranxrn. That is right. 

I do think you have a problem, if this does affect present projects and 
if you are trying to take care of that—I do not want to go into that 
extensively—with regard to present projects you have the problem of 
overappropriation that I think you will want to keep in mind. If you 
do not give some protection then it might be assumed that the Gov 
ernment could rush out and file and save itself. That cannot hap 
pen if you have overappropriated streams because those appropriation 
filings are going to get in ahead of anything we can do to save these 
projects. I think you have to keep that in mind. At least, we are 
disturbed about it if it is not properly protected. 

Senator Barrerr. On that point, if the rights are valid and exist 
ing at that time, and vested, is there any reason why they should not 
acquire them by negotiation or condemnation / 

Mr. Rankin. They would not be vested but they would have a filing 
in, so if they could beat us to getting use of the water they would. 

Senator Barrett. It is over: appropriated but they have not made 
beneficial use. 

Mr. Rankin. They could not because of the overappropriation. 
jut they might try, then, to say, “we want something out of your 
dam and we got here first.” 

Senator Barrerr. I see your point. 

Mr. Ranxrn. I think you want to keep that in mind. 

Another problem is the national parks. You tried to make a pro- 
vision for national parks and monuments to take care of that. But 
you have not provided any protection for future development of 
national parks that might affect downstream appropriators. Maybe 
you would rather that just be handled by condemnation. 

Senator Barrerr. How would you suggest we change that, if you do 
suggest a change? Where is that? 

Mr. Ranxrn. That is on page 6, the first 4 lines. It is a legisla- 
tive policy question as to what you want to do, but I assume that 
the Government has from time to time over the years extended its 
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-e of the waters within the parks beyond what it was in the early 
period and it might have thereby infringed upon what people down- 
stream had been used to using in the way of water. As this country 
crows larger, you may find many more people using the parks and 

uch greater demands for water for domestic and other purposes to 

ievelop them, as the country does do that. Whether you want to 
vo out and buy the rights or whether you want to reserve them and 
rotect them, 1s a problem that I think should be considered in this. 

Senator Barrerr. Are there any national parks where they have 

ot already filed for necessary rights pursuant to State laws, that you 

iow of ¢ 

Mr. Rankin. For present uses, I do not know. I assume they have. 
| am thinking of the additional uses that would be protected under 

ervations that would not be protected under the theory of this bill. 

Senator Barrett. The Pelton case did not apply to national parks. 
That applied to reservations other than national parks. 

Mr. Rankin. No; it was all reservations. 

Senator Barrerr. We had a statute on national parks at that time 

we had none as to other reservations. This is the court legislating 

e Pelton case,isitnot? You have to draw the distinction between 

e reservations that the Congress made as far as national parks are 

‘erned and the fact that the Pelton decision said that the Desert 

Act apparently covered the waterfront; in fact it did not. 

lt only covered the public domain less the reserved lands in the public 

“ain. 

RANKIN. The same thing would be true with Yellowstone and 

other parks. They were at one time a part of the public domain. 

hey were just cre ated by the President, which the Supreme Court 

is approved, or by direction of Congress or authorization and the 
President acting under that authorization. 

Senator Barrerr, I think it was an act of Congress in 1872 that 
Yellowstone was created, before we were a State. 

Mr. Rankin. [ am not sure but you would want to check that ques- 

{ would think. 
Senator en I see your point. 
Mr. Ranx«in. I do want to raise with you the question about the 
s from No. 4 on page 5 down through 10. Assuming that you do 
change the character of the right to use the water as being that 
the United States—that is, if it continues to be a property right 
of the United States in accordance with the Pelton decision—I do not 
ink that would be a valid provision. I do not think that could be 
ide under the Constitution. 

Senator Barrerr. You say that the Congress had no power or au- 
thority to say oe is the way we want this property handled ? 

Mr. Rankin. I do not think the Congress can properly say, under 

e Constitution, that here is a piece of Federal property that belongs 
to the United States Government and the United States executive 
branch cannot use that property except by subordinating itself to the 
states. 

Senator Barrer, In other words, what you are saying is that the 
property clause does not give plenary power to the © ongress to do 
what it desires to do with the property of the United States? 

Mr. Rankin. Not if it wants to subordinate the Federal Govern- 
ent to the States under the Constitution. 





978 WATER RIGHTS SETTLEMENT ACT 


I think you can change that by amending the Constitution. 

Senator Barrerr. Under the Constitution, the Congress does not 
have plenary power to do as it so desires with the property of the 
United States? 

Mr. Ranxrn. Not to that extent, it does not. I think you could say 
that certain property shall not be used, if you wish to do that, but you 
could not say that the only way you can use this property is if you make 
yourself subject to the State’s control. 

Senator Barrerr. It follows then, of course, that section 8 of the 
Reclamation Act is an unconstitutional grant of authority to the 
States. 

Mr. Ranxtn. The courts have never interpreted it so. 

Senator Barrett. I am not asserting that it is because I contend to 
the contrary. I donot think the courts have ever held that itis. But 
that is according to your philosophy. 

Mr. Ranxrn. I do not consider it a grant to the States at all. 

Senator Barrerr. What do you consider it? 

Mr. Ranxrn. I think it is a direction by the Congress to the Secre- 
tary of the Interior to try to comply as best he can with the laws of the 
States in accordance with the Federal laws and the Federal Constitu- 
tion and the State laws. 

Senator Barrerr. Has the court at any time said that section 8 is 
unconstitutional ? 

Mr. Ranxrn. No. Not that I know of. 

Senator Barrerr. It never has said that? 

Mr. Ranxrn. No. 

Senator Barrerr. It has upheld it several times. 

Mr. Ranxrn. Not in the way you speak of it, as a grant. 

Senator Barrerr. It had before, and it could have readily said, 
“Throw this provision out the window.” They were discussing sec- 
tion 8. 

Mr. Ranxrn. It never does that. As you know the court always 
limits itself to the smallest constitutional area it can to decide the 
problem. 

Senator Barrerr. Undoubtedly it does. It had section 8 and that is 
a pretty small section, as far as sections go. They were considering 
three sentences. If the court saw fit they could have decided the issue 
by saying this section is unconstitutional. 

Mr. Ranxin. If they can decide the same issue by saying that some- 
one has already done something so it is not necessary to decide this, 
they always do. 

Senator Barrett. Yes; I think that is the policy that they follow. 

Mr. Ranxrn. I thing I have already called to your attention the 
problem involved in having to acquire these rights in advance of any 
project. 

I want to call your attention to how serious that is in the history of 
the projects and also the effect that it might have on any development 
that you might undertake in the future. I also want to call your at- 
tention to section 7 and the much greater difficulties that would be im- 
posed upon the Government to try to ever get any project into effect 
in the West where you make the provision for litigation and the pos- 
sibility of it, including the claim that there be a right to an injunction 
because of unlawful acts in that section. I seriously doubt whether we 
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would have any projects built over a long period of years with that 
provision. 

Senator Barretr. If we would take section 7 out it would not change 
existing law; would it # 

Mr. R. ANKIN. Yes, because you there consent to joining the United 
States to many controversies that vou have never consented to before. 

Senator Barrerr. Which language goes further than existing law 
there ¢ 

Mr. Ranx1n. We call special attention in our letter, on page 6, to 
the changes. 

Senator Barrett. I think you did. 

Mr. Rankin. I think you would tie the hands of the governmental 
agencies so that until the lawyers got out, which might be years, they 
would not move a wheel. 

Senator Barrerr. You would prefer to leave the law as it stands at 
the present time ? 

Mr. Rankin. Yes. 

Senator Barrerr. You do not like it, but you would take that in 
preference tothis. Is that the idea! 

Mr. Rankin. Very much so. I think it is a great mistake, Senator, 
to injure the development of the West. I know you do not plan to or 
intend to. 

Senator Barrerr. That is why we hope you will change your atti- 
tude down in the Justice Department. That is precisely what all this 
argument is about. 

Mr. Rawxrn. I think if you provide as you do in this legislation for 
nothing to go forward on these projects until these rights are ac- 
quired, until the litigation would become final, and we ¢ ould determine 
that we really had the rights, that would do great damage. 

Senator Barrerr. Is that not a matter of administration, Mr. Ran- 
kin? You can protect yourself on those things. Of course, we want 
you to protect the United States and the Treasury of the United 
States. I think that is a matter that is peculiarly one for the adminis- 
trative people to work out. I am sure the Congress has that in mind, 
that they will do that very thing. 

Mr. Ranxrn. I don’t think you would give us a chance to work it 
out under this legislation with those provisions. Under the present 
law, the Government can go out, and it can take land, and it can take 
water rights that are vested and develop a project, and the Constitution 
requires that there be full and just compensation. So the people are 
taken care of. It may take some time under the provisions Congress 
has made for it, but they are fully compensated for it. The project 
goes ahead. This would reverse the process, so we could not do those 
things, 

Senator Barrerr. In what respect ? 

Mr. Ranx1n. You have to have the water rights, and you have to 
have them established. You can’t just go out and make a filing. 

Senator Barrerr. You have to comply with State law, but every- 
body else has to do the same thing. You have to file your application 
first. Then you have to apply the water to the land and make benefi- 
cial use of it before it ripens into a right. You do not mean to say 
that you have to change that proc edure, do you? 
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Mr. Ranxry. What if the United States does not do that by inad 
vertence—we have had cases like that—the law at the present time is 
that we have to compensate. 

Senator Barrerr. And that is the way it should be. 

Mr. Ranxtn. But we can go ahead and build. That is exactly wh: 
Central Valley is. The litigation has gone on 16 years. 

Senator Barrerr. And in the meantime you have built. 

Mr. Rankin. That is right. 

Senator Barrerr. Do you have anything else, Mr. Rankin, that y: 
would like to call to the attention of the committee ? 

I think you have included your citations in your report; have y 
not ? 

Mr. Rankin. Generally, and I have a list of authorities that T an 
going to give you that relate to the report. 

Senator Barrerr. Do you have several copies of those citations 

Mr. Rankin. Yes, sir: I will furnish you a group of them. 

There is only one other thing I wanted to call attention to. As 
you know, this matter has been in controversy for many years and 
the National Reclamation Association’s report of October 1943 

Senator Barretr. Is that the Denver meeting ? 

Mr. Rankin. Yes. That raises a question of whether or not this 
should be handled in this manner. 

I would like to call to your attention, and have it put in the record. 
as to the particular paragraph. 

Senator Barrett. Is it part of the recommendations? 

Mr. Rankin. Yes. 

Senator Barretr. One of the witnesses is going to put all of the 
recommendations in. 

Which one did you want to call attention to specifically and ther 
we will relate it to the recommendations when all of them go in later. 
If you prefer now to have it at this time, there is no objection to doing 
that. 

Mr. Rankin. IT would like to put it in at this point. 

Senator Barrerr. Can you call attention to it ? 

Mr. Ranxrn. I will have to give it to you in the morning. I will 
have to check it. 

Senator Barrerr. It may be included in the record at this point. We 
will duplicate it later. 

(The information referred to is as follows :) 

DEPARTMENT OF JUSTICE, 
Washington, March 26, 1956 
Hon, CLInton P. ANDERSON, 
Chairman, Subcommittee on Irrigation and Reclamation, Senate Com- 


mittee on Interior and Insular Affairs, United States Senate, Wash- 
ington, D.C. 

My Dear Mr. CHAIRMAN: In my testimony on March 22. 1956, before your 
subcommittee in the hearings on §S. 863, 84th Congress, Ist session, and the 
amendment thereto proposed by Senator Barrett, I suggested that the method 
proposed by this legislation is not the right way to solve the problems at which 
the legislation is directed. In paragraph No. 38, on page 11, of a report dated 
October 1943, of a committee of the National Reclamation Association, entitled 
“Preservation of Integrity of State Water Laws,’ appear statements which 
clearly support this view. Attached hereto is a copy of the section of the 
report referred to. 

It is respectfully requested that this letter and the attachment be inserted in 
the record of the proceedings before the subcommittee. 
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A copy of the complete report of the Committee of the National Reclamation 
\ssociation, from which the attached quotation is taken, was filed in connection 
th the statement of William E. Welsh, secretary-manager of the National 
Reclamation Association before the subcommittee on March 23, 1956. 
Sincerely, 
J. LEE RANKIN, 
issistant Attorney General, 
Office of Legal Counsel 


OUOTATION FROM “PRESERVATION OF INTEGRITY OF STATE WATER LAWS REPOR! 
AND RECOM MENDATIONS, OCTOBER 1943, oF COMMITTEE OF THE NATIONAL RECLA 
(ATION ASSOCIATION, APPOINTED PURSUANT TO RESOLUTION No. 9, ADOPTED A’ 
ANNUAL CONVENTION OF ASSOCIATION, OCTOBER 1942” 


Page 11, paragraph numbered 35: 
{djustment of conflict: As interpreted and applied in the New River and 
Red River decisions, the power of the Federal Government under the com 
clause transcends the use of water under State laws for reclamation 
urposes. Jt follows that the preservation of the integrity of State water laws 
nnot be accomplished if efforts for that purpose are confined to the insertion 
various acts of Congress of .a provision requiring that Federal agencies con 
icting and operating Federal projects shall observe the State laws respecting 
yropriation, use, and distribution of water. It is evident that the solution lies 
gely in the integration of the operation of physical facilities and the coor- 
ation in an appropriate manner of jurisdictions in a dual form of government. 
Everything should be done to advance the concept that the control, regulation, 
nd utilization of water in the arid and semiarid West should be in accord with 
he principle that the highest use shall be for domestic consumption and for 
crowing crops, and that multiple purpose and power projects shall be so designed 
! operated that the needs of irrigation shall at all times be paramount to 
droelectric water requirements. Further, the imposition of Federal juris 
ction under the commerce clause to maintain navigable capacity and regulate 
floods in lower reaches of rivers having their sources in the arid and semiarid 
egions should recognize the desirability of the maximum use of water for 
rrigation purposes. This same objective should be kept in mind in formulation 
f plans for basin development and in the authorization of specific projeets in 
rder to insure both the recognition of applicable State laws and the appropriate 
ordination of Federal and State jurisdictions over the waters involved in such 
lans or projects. This purpose can also be served through water compact 
djustments and the activities of basin States’ committees. (R. pp. 127-130, 
R. pp. 111-112, R. pp. 130-132).” (Hmphasis supplied.) 
Senator Barrerr. Does that conclude your testimony ¢ 
Mr. Rankin. That is all I have. 
Senator Barrerr. Thank you very much, Mr. Rankin. It may be 
iat we may call you back here at a later date to discuss some of these 
points. I suppose you will be available. 
Mr. Rankin. Any time I can be of help. 
Senator Barrerr. Thank you very much. 
Mr. Rankin. Thank you, sir. 
Senator Barrerr. The appendix to the report of Department of 
Justice will be inserted in the record. 
(The document referred to is as follows :) 


] 
t} 


DEPARTMENT OF JUSTICE, 
Washington, March 26, 1956. 

Miss N. D. McSuerry, 

issistant Chief Clerk, 
Committee on Interior and Insuler Affairs, 
United States Senate, Washington, D. C. 
Dear Miss McSuerry: Herewith is the appendix to the report of the Depart- 
ment of Justice on the proposed! amendment to 8. 863 which was inserted in the’ 
record at the close of Mr. Rankin’s testimony on March 22. 
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The corrections which it was desired to make have been made and this copy 
should be inserted in the record in place of the copy which was removed. 
Sincerely, 
Davip R. WARNER, 
Chief, Water Resources Section. 


APPENDIX TO REPORT OF DEPARTMENT OF JUSTICE DATED Marcu 19, 1956, on 
PROPOSED AMENDMENT TO 8S. 863 


This appendix to the designated report is furnished for the purpose of listing 
the authorities relied on in preparation of the report. In some instances, 
additional explanation of the points made in the report is also given. 

To facilitate comparison of the listing of authorities with the report, the 
several statements supported by the authorities listed are referred to by page 
number and paragraph, and are quoted. The supporting authorities are re- 
ferred to under the several quotations. 


Page 4, second paragraph 
“* * * Use for a beneficial purpose is a prerequisite to acquisition of a water 


right in those States following the system of prior appropriation. * * *” 
Arizona v. California (283 U. 8. 423, 459 (19380) ). 
Page 4, second paragraph 

“* * * By definition what constitutes a beneficial purpose in a particular 
State would depend upon the law of that State. Many Federal uses are not 
recognized as being for beneficial purposes under present laws of all the West- 
ern States and many are not so recognized under present laws of any of those 
States. In this category are navigation, recreation purposes, conservation of 
fish and wildlife, maintenance of national parks, monuments and scenie attrac- 
tions, military purposes, and others.” 

See constitutional provisions and statutes of the several States. 

Page 4, second paragraph 

“* * * Tt could be argued that Federal law recognizing the validity of such 
purposes in the field of Federal activity would have to be accepted as part of 
the State law relating to the control, appropriation, use, or distribution of 
water.” 

Article VI, clause 2, Constitution of the United States: 

“This Constitution, and the laws of the United States which shall be made in 
pursuance thereof; and all treaties made, or which shall be made, under the 
authority of the United States, shall be the supreme law of the land; and the 
judges in every State shall be bound thereby, any thing in the Constitution or laws 
of any State to the contrary notwithstanding.” 


Page 4, second paragraph 


“Past experience indicates that this view would not be willingly accept- 
OG? FET 


Illustrative of this experience is every litigated case in which a right to 
the use of water not based upon State law has been asserted by the United 
States against a right claimed under State law. The number of such cases is 
large. A very few of them by name are: 

Winters v. United States (207 U. 8. 564 (1907) ). 

Federal Power Commission vy. Oregon (349 U. S. 435 (1955) ). 

Elephant Butte Irrigation District y. Gatlin (Supreme Court of New 
Mexico, decision February 1956. Not yet reported). 


Page 5, second paragraph 


“* * * reference is also made to the impracticability in numerous other 
situations of acquiring all necessary water rights in conformity with State law 
prior to proceeding with Federal projects. * * *” 

For example, it is generally required under the laws of the Western States 
that before an appropriative right to the use of water can be finally established, 
there must be an actual application to beneficial use. In one recent case, prelim- 
inary tilings were made under State law before proceeding with a Federal project. 
After completion of the project at a cost of over $1 million in Federal funds, it 
was contended the law of the State had not been complied with and that the 
United States had acquired no rights. Although after litigation that case has 
been decided favorably to the United States (Hlephant Butte Irrigation District 
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. Gatlin, supra), a contrary result would have meant a very substantial loss to 
the Government. 
ge 5, second paragraph 
it is suggested that the infeasibility of turning over to authority other 
in the executive branch of the Federal Government the control of projects built 
cost of hundreds of millions of dollars contributed by the taxpayers of the 
tire Nation requires no further comment.” 
lustrative here is the Colorado-Big Thompson project. Operating in 20 water 
tricts in Colorado, each subject under the laws of that State to the jurisdic- 
on of a different State court, and using the water from many streams, that 
oject serves 615,000 acres on the Atlantic slope of the Rocky Mountains while 
efiting the western slope of those mountains from Grand Lake to the point 
re the Colorado River enters Utah. The will of the Congress in providing 
that project could have been defeated by an attempt to comply with State 
vs which were neither conceived nor enacted in contemplation of a single 
roject of that character. 


6, first paragraph 


* Although this Department would vigorously resist in behalf of the 
ed States such a contention, and there is doubt as to the constitutionality 
the law so constructed, * * *,” 
ssissippi v. Johnson (71 U.S. 475 (1866) ). 
6, first paragraph 
The net result of a waiver of immunity from suit such as is here presented 
ould be an abdication by the Congress to the judiciary of those powers relating 
water resources Which are delegated by the Constitution to the Congress and 
h that body has in the past jealously guarded.” 
ited States vy. Ide, 263 U. 8S. 497 (1981), affirming 277 Fed. 373. 
ge 6, third paragraph 
* * In several of the affected States, the common law doctrine of riparian 
chts is recognized in varying degrees.” 
These States are: California, Kansas, Nebraska, North Dakota, Oklahoma, 
recon, South Dakota, and Texas. 


6, third paragraph 


Pee Is not the congressional purpose to make the law of prior appropriation 


exclusively applicable in all these States, without regard to riparian rights, an 
nvasion of the reserved power of the States to control the non-Federal owner- 
ship and use of rights to the use of waters within their respective jurisdictions? 
x * *9 

In California, for example, express constitutional and statutory provisions 
recognize riparian rights and secure them against encroachment by appropriators. 
In Deering’s California Codes, water, section 1201, it is declared that: “All 
water flowing in any natural channel, excepting so far as it has been or is being 
applied to useful and beneficial purposes upon, or insofar as it is or may be 
reasonably needed for useful and beneficial purposes upon lands riparian thereto, 
or otherwise appropriated,” is subject to appropriation. [Emphasis supplied.] 
To similar effect are the constitution of the State of California, article XIV, 
section 8, and Deering’s California Codes, water, section 101. 

See California-Oregon Power Co. v. Portland Cement Co. (295 U. 8. 142 (1930) ). 
Page 6, last paragraph and first 2 lines on page 7 

“Another question * * * is whether the Congress has the power, in the face 
of the commerce clause of the Constitution of the United States, to reserve for 
appropriation under State law all navigable waters in the western two-thirds of 
the Nation.” 

See Rio Grande Irrigation District v. United States (174 U. S. 690 (1899) ). 
In this same connection, it would appear clear that the Constitution prohibits 
a requirement that the powers of the National Government with respect to 
navigation shall not be exercised until, as a condition precedent, a right to do 
so shall first be acquired “in conformity with State laws and procedures relating 
to the control, appropriation, use or distribution of such water” (sec. 6 of the 
proposed bill). 

See First Iowa Coop. v. Federal Power Commission (328 U. S. 152 (1945) ). 


75385—56——19 
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Page 7, second paragraph 

“* * * Tt is further noted that these provisions would in effect delegate ¢ 
State control those rights to the use of water which under existing law 
property rights owned by the United States of America.” 

Federal Power Commission v. Oregon (349 U. 8. 435 (1955) ). 


Page 7, second paragraph 

“* * * Jt is believed that such delegation by the Congress to the States * * 
would be in contravention of article I, section 3, clause 2 of the Constitution o{ 
the United States. * * *” 

That Congress may not abdicate to the States its constitutional power t 
“make all needful rules and regulations respecting the * * * property belong 
ing to the United States” is a well established proposition of law. Cooley states 
“One of the settled maxims in constitutional law is, that the power conferred 
upon the legislature to make laws cannot be delegated by that department to any 
other body or authority.’ (1 Cooley’s Constitutonal Limitations, 8th ed., p 
224.) It has likewise been authoritatively declared. “It is a cardinal princip) 
of our fundamental law, inherent in our constitutional separation of the Gov 
ernment into three departments and the assignment of the lawmaking function 
exclusively to the legislative department, that the legislature cannot abdicat: 
its power to any other department or body” (79 L. ed. 476). 

In reiterating the principles set forth in regard to the abdication by Congress 
of the powers conferred upon it, the Highest Court, in a famous case, made these 
comments: “Instances are cited in which Congress has availed itself of such 
assistance [an establishment of rules and regulations by interested parties]; as 
e. g., in the exercise of its authority over the public domain, with respect to the 
recognition of local customs or rules of miners as to mining claims, or, in matters 
of a more or less technical nature, as in designating the standard height of 
drawbars.” The Court then presented this question: “But would it be seriously 
contended that Congress could delegate its legislative authority to trade or in- 
dustrial associations or groups so as to empower them to enact the laws they deem 
to be wise and beneficent for the rehabilitation and expansion of their trade or 
industries?” Responding to that question, the Court emphatically declared: 
“The answer is obvious. Such a delegation of legislative power is unknown to 
our law and is utterly inconsistent with the constitutional prerogatives and 
duties of Congress.” (Schechter Corp. v. United States, 295 U. S. 495, 537 
(1934).) Earlier the Court had stated: ‘“‘That Congress cannot delegate legisla- 
tive power to the President is a principle universally recognized as vital to the 
integrity and maintenance of the system of government ordained by the Con- 
stitution” (Field v. Clark, 148 U.S. 649, 692 (1891) ). 

Having outlined the fundamental purpose to be accomplished by legislation, 
the Congress may permit minor and subordinate regulations to be prescribed by 
another body. (Butte City Water Company v. Baker, 196 U. S. 119, 126 (1905).) 
However, where “[Congress] sought to authorize and sanction action by the 
States in prescribing and enforcing, as to all parties concerned, rights, obliga- 
tions, liabilities and remedies designed to provide compensation for injuries suf- 
fered by employees engaged in maritime work,” the Court declared with infinite 
clarity: “* * * we think the enactment is beyond the power of Congress. * * * 
The subject was intrusted to it to be dealt with according to its discretion— 
not for delegation to others. * * * Congress cannot transfer its legislative 
power to the States—by nature this is nondelegable” (Knickerbocker Ice Oo. v. 
Stewart, 253 U. 8. 149, 163, 164 (1919)). (Emphasis supplied.) 


Page 7, second paragraph 

“But in addition, the Congress is prohibited from assuming to itself executive 
functions.” 

In two closely related decisions in point of time, the Highest Court reviewed 
the nature of the power to “legislate” as it relates to the power to “execute” 
(Myers v. United States, 272 U. S. 52 (1926) ; Springer v. Philippine Islands, 277 
U. 8S. 189 (1927)). In the latter case, the Supreme Court held unconstitutional 
acts of the Philippine Legislature which undertook to authorize a committee 
established by that body to vote stock of the Philippine Government. Pointing 
out that the organization of the then Government of the Philippines was identical 
with that of our Government from the standpoint of separation of powers, Jus- 
tice Sutherland for the Court, declared: “It may be stated, * * * as a general 
rule inherent in the American constitutional system, that, unless otherwise * * * 
provided * * * the legislature cannot exercise either executive or -judicial 
power; * * © 
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“Legislative power, as disinguished from executive power, is the authority 

! iws, but not to enforce them or appoint the agents charged with the 
duty of such enforcement. The latter are executive functions” (Springer v. 
Philippine Islands, 277 U. S. 189, 201, 202 (1927)). [Emphasis supplied. ] 

Continuing, the Court then made this significant statement bearing upon the 
eonstitutionality of the proposed transfer of the power of the President to ad- 

nister those rights to the use of water which are owned by the National Gov- 

rnment: “* * * The property is owned by the Government * * * . There is 
nothing * * * in the nature of the legislative power * * * to suggest that the 
legislature in acting in respect of the proprietary rights of the Government may 
disregard the limitation that it must exercise legislative and not executive 
functions. It must deal with the property of the Government by making rules, 
and not by executing them. The appointment of managers * * * of property 
* * * is essentially an executive act which the legislature is without capacity 
to perform directly or through any of its members.” (Springer yv. Philippine 
Islands, 277 U. S. 189, 203 (1927) ). 
7, second paragraph 

* To bestow upon the States the powers of the President to ‘take care 
that the laws’ relating to rights to the use of water are faithfully executed is 
contrary to the proposition that Congress can neither delegate its own powers 
nor enlarge those of a State.” 

In re Rahrer (140 U. 8. 545, 560 (1890) ). 

Page 7, third paragraph 

“A conflict between the purpose of the proposed legislation to make State laws 
relating to the use of water superior to all Federal law in that field and the pro- 
visions of article VI, clause 2 of the Constitution is also suggested.” 

Article VI, clause 2 of the Constitution is quoted supra, at page 2. 

By the provisions 6f the proposed bill, particularly of section 6, it appears 
that there would be accorded to the administrative agencies of the States not 
only the power to manage the properties of the United States, but also an au- 
thority to veto the will of Congress as reflected by numerous laws concerning 
the use of water by the National Government. To enlarge the powers of the 
States in that manner would appear contrary to the provision last above quoted 
of the Constitution. In First Iowa Coop. v. Federal Power Commission (328 
U. S. 152, 171 (1945)), the Supreme Court declared: ‘“‘We find that when that 
| Congressional] Act is read in the light of its long and colorful legislative history, 
it discloses both a vigorous determination of Congress to make progress with 
the development of the long idle water power resources of the National and a 
determination to avoid unconstitutional invasion of the jurisdiction of the States. 
he solution reached is to apply the principle of the division of constitutional 
powers between the State and Federal Governments. This has resulted in a 
dual system involving the close integration of these powers rather than a dual 
system of futile duplication of two authorities over the same subject matter. 

“The act leaves to the States their traditional jurisdiction subject to the ad- 
mittedly superior right of the Federal Government, through Congress, to regu- 
late interstate and foreign commerce, administer the public lands and reserva- 
tions of the United States and, in certain cases, exercise authority under the 
treaties of the United States * * *” [Emphasis supplied.] 

In Federal Power Commission v. Oregon, supra, the Supreme Court, declaring 
that the State law would be inoperative when it conflicted with a valid act of 
Congress, stated: “To allow Oregon to veto such use, by requiring the State’s 
additional permission, would result in the very duplication of regulatory con- 
trol precluded by the First Iowa decision.” 

In both the First Iowa case and in Federal Power Commission v. Oregon, 
there was presented the question whether the States would deny the power of 
the Federal Government to carry out its constitutional funetions. It was held 
they could not do so. It would seem to follow that the Congress may not em- 
power them to do so. 


Senator Barrerr. The subcommittee will stand adjourned until 10 
o'clock in the morning. 

[ think the first witness will be Mr. Guy. 

It will be in room 224. 

(Whereupon, at 5:10 p. m., the hearing was recessed until 10 a. m., 
Friday, March 28, 1956.) 
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FRIDAY, MARCH 23, 1956 


Untrep Srates SENATE, 
SUBCOMMITTEE ON IRRIGATION AND RECLAMATION 
OF THE COMMITTEE ON INTERIOR AND INSULAR AFFAIRS, 
Washi ngton, D.C. 


The subcommittee met at 10 a. m., pursuant to recess, in room 324, 
Senate Office Building, Hon. Arthur V. Watkins presiding. 

Present: Senators Clinton P. Anderson, New Mexico; Joseph C. 
O'Mahoney, Wyoming; Eugene D. Millikin, Colorado; Arthur V. 
Watkins, Utah. 

Present also: Senators Henry Dworshak, Idaho; Frank A. Bar- 
rett, Wyoming, and Gordon Allott, Colorado. 

Senator Warxins. The subcommittee will come to order. 

The first witness this morning will be Hon. George Guy, attorney 
general of Wyoming. 

Senator Barrerr. Mr. Chairman, let me say I have known George 
Gy for the past 35 years. He is one of the outstanding lawyers of 
our State. He is presently the attorney general of our State, and 


+ is doing a splendid job in that high office. I am delighted that 
he is here to testify in support of my bill. 


STATEMENT OF HON. GEORGE GUY, ATTORNEY GENERAL OF THE 
STATE OF WYOMING 


Mr. Guy. Thank you very much, Senator. 

Senator Warxrns. The committee will be very happy to have your 
testimony. 

Mr. Guy. Mr. Chairman, I have prepared what seems to be the 
custom in these matters, a formal statement which I will read. 

My name is George F. Guy, and my residence is Cheyenne, Wyo. 
I am the attorney general of my State. 

I have made a study of S. 863, as proposed to be amended and I am 
appearing here in support of the bill. 

Prior to coming to Washington I conferred with our Governor, 
Milward L. Simpson, and also with State Engineer L. C. Bishop 
who accompanied me to Washington and who has testified in support 
of the bill. 

I was in Seattle, Wash., in June 1955, attending a meeting of the 
attorneys general of the 11 Western States when the Felton Dam 
decision came down from the United States Supreme Court. This 
decision was received with dismay by the 11 attorneys general pres- 
ent at the meeting. They each represented a State in which the law 
of appropriation of water had long been an important foundation 
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one of the Siate’s legal and economic system. Each of those States 
had developed its water on the a ap ypropriation theory which seems 

lly to have been originated by the early California miners. The 
practical necessity of this type of law for the arid and semiarid 
Western States has already been Leumi at some length by other 
witnesses. It needs no amplification from me. It has stood the test 
of time, necessity, practicability, and judicial review. 

Other witnesses much more competent than I have reviewed the 
dozen or more congressional acts by which the Federal Congress has 
ee State law as applicable in determining the disposition of 

‘ater rights. This seems to have been the situation for almost 100 
oie ie as far as we in Wyoming are concerned, the Pelton de 

ision represented to us an abrupt and alarming departure from 
what has been the law for so long. We read the decision with grave 
concern and have now in the past year witnessed other manifesta 
tions of Federal overriding of States rights in this field which are 
causing us no small amount of apprehension. I am thinking par 
ticularly of the attitude of the Navy toward the State of Nevada in 
the Hawthorne case. The full story of the Hawthorne case is well 
presented for the record in the testimony of Mr. Hugh Shamburger, 
the State engineer of Nevada. 

In Wyoming we have been dealing w ith the Federal Government on 
water matters and other matters since the formation of the Wyoming 
Territory in 1868, and the entry of the State into the Union m 1890. 
During this period numerous military etemnenents ¥ were set up and 
abandoned as the Indian menace subsided and peace came to the 
frontier. At the present time the last of these pioneer Indian posts 
is still in use as Warren Air Force Base at Cheyenne and is manned 
by some ten to fifteen thousand airmen. Just last week I personally 
participated in a settlement with the Federal Governn oo of an agree 
ment for the use of Natrona County Airport at Casper by the Air Na- 
tional Guard, the agreement including a definite formula for the pay 
ment of water used-on the airport by the Air National Guard person- 
nel. This agreement was negotiated between the county authorities 
and the United States Government with the county furnishing the 
water under State law and without even a thought or question being 
raised that the United States Government would in any way insist on 
securing water through some claim of its own separate and apart from 
the appropriations of water by which the county was securing all the 
water for the airport; that is, that used by the regular airport opera- 
tion and also by the Air National Guard units. The completion of the 
agreement was accomplished without difficulty and without any pee 
tion by the Government authorities, or any claim by them, of rights 
to water. 

Senator Barrerr. Will you yield at that point? 

Mr. Guy. Yes, sir. 

Senator Barrerr. I asked Mr. Bishop if he knew of any case in our 
State where the Defense Department or any other department of 
Government had encountered any difficulty with the State in the ad- 
ministration of the acts of Congress, and he said he did not know of 
any. Do you know of any? 

Mr. Guy. The only ones I know of are the ones he did refer to, and 
I cover that very shortly in the next paragraph of mv statement, 
Senator Barrett. I don’t know whether he referred to difficulties, but 
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Production and Marketing Administration have built a lot of stock 
reservoirs Without securing a State permit. 

Senator Barrerr. My question is directed to another channel. That 

here the agencies did not comply with the State law. Iam talking 
ibout the Federal agencies having any difficulty with the State in 
wrying out the desires and w ishes and requirements of the Congress. 

Mr. Guy. Senator, I think just the opposite has been the case. I 

not present, because I was away in the service myself, but "3 
eral Government took the Split Rock gunnery range, an area of 2 
iles by 40 miles south of Casper by a mere certificate of taking in 

| will now proceed with my formal statement. 

Senator Barrerr. Very well. 

r. Guy. State Engineer L. C. Bishop in his testimony on March 

9. 1956, to the committee related that a number of stock reservoirs 

ud been constructed by Federal agencies in Wyoming in the past 20 
years without compliance with State laws. He stated, however, that 
the other Federal agencies had all complied with State laws on the 

iter of securing and using water. 

[ think he particularly referred to the Reclamation Bureau and 
the Agriculture Department. 

Ifowever, on March 17, and just prior to my departure from Wy- 

ming, I received a long distance telephone call from Mr. Don Spiker, 
| legislator and an attorney at Riverton, Wyo., who represented 
that as attorney for two Wyoming irrigation districts he was having 

onsiderable difficulty with the Bureau of Indian Affairs. At a re- 
ent meeting at Riverton representatives from the Billings office of 
the Bureau of Indian Affairs, inc luding Mr. C. L. Decker and Mr. 

ht. Arnston, representing the Indian Bureau, advised Mr. Spiker 
that the Bureau was not recognizing Wyoming law with respect to 
water appropriations. Spiker took the position that the McLaughlin 
lreaty of March 1905, provided that Wyoming State law would 
govern with respect to the adjudication of water rights for the In- 
dians, but that apparently the Bureau of Indians Affairs is taking a 
different attitude. This change in attitude has manifested itself 
since the Pelton decision. 

Since coming to Washington I have learned from representatives 
of other States of similar episodes in their States which indicate this 
change of attitude on the part of the Federal agencies since the Pelton 
oo It would appear that the only remedy for the States in 

\is circumstance would lie in legislative enactment of S. 863. 

The contentions of the Western Stttes that State law should : apply in 
the determination of water rights is well founded. I do not propose 
to speak for States other than my own, but I do know that in several 
of them constitutional provisions were inserted or there are State 
tatutes which declare the water within those States to be public 
property. Article 8, section 1 of the Wyoming Constitution reads as 
follows: 

The water of all natural streams, springs, lakes and other collections of water 
within the boundaries of the State are hereby declared to be the property of the 
State. 

Other constitutional provisions provide for a board of control and 

he administration of law of prior appropriation under the general 
supervision of the State engineer. 
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Someone may ask the question: “How could the people of Wyoming 
obtain ownership of the waters within their State by merely declaring 
by constitutional provision that they own such waters?” ‘That ques- 
tion was indeed asked and answered in the case of Yarm Investment 
Company v. Carpenter et al. (9 Wyo. 110, 61 Pac. 258), decided May 
26, 1900. In that case which was a controversy between claimants to 
water rights, one of the parties insisted that rights claimed by his 
opponent, based upon the constitutional provision, was meaningless 
in that the State “no more than an individual can ac quire property 
by a mere assertion of ownership and that the United States as the 
primary owner of the soil is also primarily possessed of title to the 
waters of the streams flowing across public lands.” 

The Wyoming Supreme Court in denying this contention said as 
follows: 

So far as any proprietary rights of the United States are concerned, the ques 
tion would seem to be settled in favor of the effectiveness of the declaration by 
the act of admission, which embraces the following provision, and that the 
constitution which the people of Wyoming have formed for themselves, be, and 
the same is hereby, accepted, ratified and confirmed. McCormick v. Telegraph 
Company (25 C. C. A. 35, 79 Fed 449). In that case the Circuit Court of Appeals 
for the Eighth Circuit of the United States held that, under a similar provision 
in the act of Congress admitting Utah, all the provisions of the Utah Constitu 
tion were invested with all authority conferred by any act of Congress. 


I want to digress at that point, Mr. Chairman, just to emphasize 

least the analysis which I feel is a reasonable one, and that is that 
the court of appeals in the case of your own State of Utah had said 
that the act of admission ratifies and confirms the Utah constitutional 
provision, and has the effect legally of so investing it with the power 
of Congress the same as if it had done so originally itself. 

Senator Warxrns. In our constitution it specifically provides that 
the water is the property of the people. 

Mr. Guy. It is similar to ours, except ours said “State” instead of 
“people”. 

Senator Warkrns. I think they can be interchangeable. 

Mr. Guy. Yes, sir. I would like to say, too, that the Court of 
Appeals of the Tenth Circuit in a case which went up from Judge 
Kennedy’s court in Wyoming in 1940, while this precise question was 
not presented, in that case the court reaffirmed the proposition of the 
constitutional provision of declaring the waters in Wyoming to be 
owned by the people. 

Now, to get back to the formal statement, the Wyoming Supreme 
Court decision reasoned that the Federal Government had in effect 
confirmed the Wyoming Constitution which declared all waters within 
the State to be the property of the State. The decision further says: 

If any consent of the general government was primarily requisite to the 
inception of the rule of prior appropriation, that consent is to be found in 
several enactments by Congress, beginning with the act of July 26, 1866, and 
including the Desert Land Act of March 3, 1877. 


The opinion then goes on to review decisions from other States in- 
cluding a considerable dissertation upon the Colorado constitutional 
provision which is almost identical with the Wyoming provision and 
including a quote from the Colorado case of Fort Morgan Land and 
Canal Company v. South Platte Ditch Company (18 Colo. 1, 30 Pac. 
1032). While I do not speak for Colorado it is interesting to see that 
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the Wyoming Supreme Court decision which affirms the ownership of 
waters within my State by the State refers to a similar Colorado con- 
stitutional provision and the interpretations of that provision by the 
Colorado Supreme Court. 

The reason for dwelling at some length on the question of actual] 
ownership of the waters within Wyoming is to point out the practi- 
cality of administering those waters under State law. There is no 

achinery within the Federal administration for the administering 

f public waters similar to the boards of control, water commissions 

nd so forth prev: alent in the various Western States. If the ten- 

ney manifested by the Felton decision is to be carried to its ultimate 
clusion, it would appe ar that the Federal Government takes the 
onload that it, and not the various States, owns the waters or at least 
the unappropriated waters within those States. We do not believe 
this to be the case and we certainly believe that it should not be the 
ise. and are appearing here in support of S. 863 for that reason, 
nd if for no other, that administration by the State agencies of 
uiblic water will be administration of property owned by the State. 

I have read the statement of the Department of Justice made March 
19, 1956, and signed by Mr. William P. Rogers, Deputy Attorney 
General, addressed to Senator James E. Murray, as chairman of the 
Committee on Interior and Insular Affairs. That statement is seven 
pages of single spaced typewritten material and time will not permit 
iny extensive study of the arguments made in that statement. How- 
ever, Mr. Hatfield Chilson, special assistant to the attorney general of 
Colorado, has made quite a study of this statement and I have dis- 

ussed the matter with him. He will testify in some detail concerning 

the reactions of the States to the argument of constitutionality ad- 
vanced by the Department of Justice. It will suffice for me to say 
this time that I concur in Mr. Chilson’s statement and that we must 
respectfully disagree with the Justice Department in its contentions 
hat S. 863 is unconstitutional. 

Speaking for the State of Wyoming I urge that the committee re- 
port favorably on S. 863. 
~ Mr. Chairman, if I may add apart from the formal statement, I 
was present during the testimony of Mr. Rankin yesterday, and as I 
vet the Government’s position, it is that it is unconstitutional for the 
Government to delegate to any State authorities the operation of any 
Federal project or Federal operation of any kind. It seems to me that 

ul this bill does is simply say to the F aon ‘al agencies if you want the 

vater rights, you come in and stand i 1 line, and file for them, and 
prove the m like anybody else does. 

I fail to see where we would be delegating the control and operation 
of any Federal agency to a State functionary. 

Senator Warkins. It seemed to me from the reading of the Pelton 

ise that since that was not a navigable stream, the sole ground on 
which they decided that was on the so-called property provisions of 
the Constitution. 

Mr. Guy. That is right. It was all Federal property. 

Senator Warxins. Under the rulings there the Congress can do 
pretty much what it wants to with the property of the U ‘nited States. 

In all the areas where we have streams that are not nay igable, those 
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streams do not come under the commerce clause. I don’t see how they 
can bring them under the commerce clause. 

The Congress can act in those fields. It is not unconstitutional. 
It seems to me that is the logical conclusion from the testimony yes- 
terday. I do not see the basis for holding in a State like my State, 
where there are no navigable streams. 

Seantor Barrerr. Mr. Chairman, there is just one point that ] 
would like to mention here at this time since you again referred to 
the Pelton case. You asked the question yesterday about the matter 
of forest reserves, and whether forest reserves were reservations 
within the scope of the Pelton decision. I think that Mr. Chilson 
will testify later on today, and I hope you will ask him with refe1 
ence to the definition of the reserved lands under the Federal Power 
Act. I am sure that it is very specific and the court refers to the 
definition in the decision itself. It does include national forests. 

Senator Warkrins. I would think so because it said all the lands 
were open to the public for disposal and the rest of them were re 
served lands. I don’t see how there is any escape. 

Senator Barrerr. I don’t either. I want to congratulate our at 
torney general, George Guy, for a very splendid statement here. | 
appreciate your coming down to W ashington to help on this matter. 

Mr. Guy. Thank you very much. 

Senator Warxrns. I join with the Senator from Wyoming in that 
commendation. 

Mr. Guy. Thank you. Governor Simpson was appreciative of the 
opportunity for Wyoming to be represented. 

Senator Warxrys. Mr. Byron Wilson has a very short statement, 
and would like to be heard at this time as a matter of convenience. 


STATEMENT OF J. BYRON WILSON, CHAIRMAN, WYOMING 
NATURAL RESOURCES BOARD 


Mr. Witson. Mr. Chairman and gentlemen of the committee, my 
name is J. B. Wilson, resident of McKinney, Wyo. T am president 
of the Wyoming Natural Resources Board for whom I am appearing 
today in this hearing. I am not an engineer nor am I an attorney, 
but representing the Natural Resources Board of Wyoming, as I do, 
we unqualifiedly endorse S. 863, and hope that it will speedily pass 
Congress. 

Until this decision which has been referred to so frequently in 
these hearings—and I have attended practically all of these hearings- 
we felt secure in the ownership of our water. I farm considerable land 
under irrigation which we developed—my father before me, and since 
then I have developed some of it—and we have felt secure as referred 
to by Attorney General George Guy in the act of admission of the 
State of W yoming. We assumed that the Federal Government recog- 
nized that. 

We also assumed as has been frequently pointed out that the Fed- 
eral Government recognized the State ownership and control of the 
water in a number of acts, including the Desert Land Act. I perhaps 
am the only witness who has proven up on a desert-land entry, and 
I am still irrigating the land. It cost a good deal of money. 
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Senator WATKINS. You are one of the rare individuals in the United 
States who actually made a go of it. 

Mr. Witson. May I say, Senator, it is only because it is a part of 
another property. That is the only way we could acquire title. That 
cost really more than it was worth at the time. 

There 1s one matter that has been referred to this morning by Sena- 
tor Barrett, and was referred to by Senator O’Mahoney a day or two 
avo. and that is the matter of the Government ownership ‘of land. 
We have always maintained that the Government ownership of these 
lands was x sort of trust arrangement. They were holding these lands 
until such time as Congress directed their disposition. We don’t re- 
gard the Federal ownership of lands as seriously as do some of the 
others, because we have been assured by Congress in the past—and 
that is written into the Taylor Act as I am sure the Senator will 
recall—until otherwise disposed of. They are merely holding these 
lands in trust, 

Senator Barrerr. Will you yield to me there? 

Mr. Wirson, Certainly. 

Senator Barrerr. I think the language in the Taylor Act is just a 
bit stronger. I think it says until final disposition is made, which 
indicates that the Congress was reaflirming its historic position that it 
would dispossess itself of the title to the public domain, certainly as 
to the Jand embraeed within the Taylor law. 

\ir. Witson. Senator Barrett, that may be the implication but I 
have discovered that whenever a Government bureaucracy gets hold 
of anything, even Congress has a difficult time in shaking them loose. 

Senator Barrerr. We think that in the Desert Land Act of 1877 
the Congress divided the land from the water and gave the States 
control over the water. We thought we had jurisdiction over the 
water since then. Maybe we don’t even have that now. After you 
vet _ vou can’t be too sure you have it; isn’t that right? 

. Witson. That is true. I was amazed, as a matter of fact, when 
vou first spoke to our board about this decision in the Pelton ease. 
\WWe didn't realize the serious implications. To me, representing the 
State that I do in the West, this is the most important bill before 
Congress. It has far-reaching implications. I happen to be 72 years 
old. It is going to be pacts difficult for me to adjust myself to the 
thinking that the State does not control waters when what little 
property I have is built upon that theory. I have water rights that 
go back to 1886 when the State was a territory. Apparently if we 
are to believe the Assistant Attorney General, and follow the doctrine 
of the Pelton case, I don’t have any rights. 

So I regard this legislation as being the most important bill before 
Congress. With all due respect to the present chairman of the com- 
mittee, I think it is even more important than the Colorado River case, 
and we did support that. But it is more important to us, although we 
did support the Colorado River bill, as the Senator well knows. 

I realize that the committee is pressed for time and anything that 1 
might say would be largely repetitive. I want to endorse the opening 
statement made by Senator Barrett, the statement made by our dis- 
tinguished Attorney General, and urge Congress to take as speedy 
action as possible in enacting this bill to prevent and settle this ques- 
tion and prevent the uncertainty that now exists. Our development 





294 WATER RIGHTS SETTLEMENT ACT 


in the West as far as irrigation is concerned is going to stop until 
this matter is settled. 

Of course, Congress is our court of last resort. We find the various 
executive departments making decisions that we do not particularly 
care for, and we have no resort except Congress. We have confidence 
in Congress, and that confidence up to date has not been misplaced. 
lam particularly happy that on this committee—and I have attended 
practically ali of the hearings on this bill—there are so many members 
that are thoroughly familiar with the situation in the West, and I am 
hoping that we will get favorable action from this committee. 

I thank the committee for their attention. 

Senator Warxrns. If you cannot get action in this committee, I 
do not know how we could get a committee that would act on it. 

Mr. Wuson. I agree with the Senator, and I am very happy about 
that. 

Senator Barrerr. Mr. Chairman, when Mr. Wilson took the stand, 
I was called to the telephone otherwise I would have then said to the 
committee that Mr. Wilson is one of the most prominent citizens of 
our State. He is presently the president of the natural resources 
board which is one of the important boards in our State, and by the 
way that board has jurisdiction over water matters. He has served 
on the board now for nearly 6 years. He has rendered great service 
to the State of Wyoming. As he has testified, he is a farmer who 
takes water out of the Platte River by reason of territorial water 
rights, and farms a rather extensive acreage rather than a small 
acreage as he testifed to, and rather successfully, | may say. We value 
his judgment in our State very highly. I am very happy that he 
could be here and testify on this matter. 

Mr. Wirson. Thank you very much, Senator Barrett. May we 
say that we are also proud of the work that Senator Barrett has done 
and is doing for the State of Wyoming. 

Senator Warxrns. I would like to join in that, too. Thank you 
very much. 

Mr. Wirson. Thank you, Senator. 

Senator Watkins. Mr. Ely will be the next witness. 


STATEMENT OF NORTHCUTT ELY, SPECIAL COUNSEL FOR THE 
STATE OF CALIFORNIA 


Mr. Ery. Mr. Chairman, I think it would be helpful if Mr. Banks 
accompanied me to the table. 

Senator Watkins. Very well. 

Mr. Exy. My name is Northcutt Ely. I am a lawyer in general 
practice with offices in Washington, and appear here today as special 
counsel to the division of water resources of the State of California, 
of which Mr. Banks, the State engineer, is the chief, and as special 
assistant attorney general of the State of California in charge of the 
case of Arizona v. California, now pending in the United States Su- 
preme Court under the direction of Attorney Genera] Brown. 

I am speaking without a prepared statement, and there has conse- 
quently been no opportunity for review by any of these officials of 
what I have to say here. I believe that what I am saying is in accord 
with what we have pleaded in the United States Supreme Court case. 
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First, I should say that as a lawyer and as a citizen I am in accord 
with the objectives of S. 863. Iam not impressed by some of the legal 
objections which have been raised to it. During a later part of my 
testimony I shall try to comment upon some of those. I shall take 
t] ~ berty, if I may, of submitting some specific amendments which I 

nk would help to carry out the purposes of the bill. 

“During the course of my testimony, I shall have occasion to refer 
to certain provisions of the Federal Constitution and to make your 
references clear, I shall ask to have them included in the record at this 
point, if I may. 
~ Senator WATKINS. Very well. 

(The information is as follows :) 


CONSTITUTION OF THE UNITED STATES 


Art. I, See. 8 (Commerce Clause) : 

“The Congress shall have Power * * * To regulate Commerce with foreign 
Nations, and among the several States, and with the Indian Tribes.” 

Art. I, Sec. 10 (Compact Clause) : 

“No State shall, without the consent of Congress * * * enter into any Agree 
ment or Compact with another State, or with a foreign Power * * *,” 

Art. IV, Sec. 3 (Property Clause) : 

“The Congress shall have Power to dispose of and make all needful Rules and 
Regulations respecting the Territory or other property belonging to the United 
States ;” 

Art. VI (Supremacy Clause) : 

“This Constitution, and the Laws of the United States which shall be mad 
in Pursuance thereof, and all Treaties made, or which shall be made, under 
Authority of the United States, shall be the Supreme Law of the Land; and the 
Judges in every State shall be bound thereby, any Thing in the Constitution or 
Laws of any State to the Contrary notwithstanding.” 


Mr. Ety. I shall also have occasion to refer to the Federal statutes 


giving recognition to the State system of water rights. I have iden- 
tified 16 of them, and I have no doubt there are more. I think it might 
be useful if there were placed in the record the extracts from those 
statutes, if I may. 

Senator Warkins. At this point in the record ¢ 

Mr. Exy. If you please. 

Senator Warxins. The provisions of Federal statutes in recognition 
of State law as governing water rights presented by Mr. Ely will be 
now placed in the record at this point. 

(The information is as follows :) 


PROVISIONS OF FEDERAL STATUTES IN RECOGNITION oF STATE LAW AS GOVERNING 
WATER RIGHTS 


The act of July 26, 1866 (14 Stat. 253) : 

“Ww henever, by priority of possession, rights to the use of water for mining, 
agricultural, manufacturing, or other purposes have vested and accrued, and 
the same are recognized and acknowledged by the local customs, laws, and the 
decisions of courts, the possessors and owners of such vested rights shall be 
maintained and protected in the same; and the right-of-way for the construction 
of ditches and canals for the purposes herein specified is acknowledged and 
confirmed ; but whenever any person, in the construction of any ditch or canal, 
injuries or damages the possession of any settler on the public domain, the party 
committing such injury or damage shall be liable to the party injured for such 
injury or damage. R. S. § 2389” (30 U. S. GC. A. $51). 

2. The act of July 9, 1870 (16 Stat. 218) : 

“Whenever, by priority of possession, rights to the use of water for mining, 
agricultural, manufacturing, or other purposes, have vested and accrued, and 
the same are recognized and acknowledged by the local customs, laws, and the 
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decisions of courts, the possessors and owners of such vested rights shall be 
maintained and protected in the same; and the right-of-way for the construction 
of ditches and canals for the purposes herein specified is acknowledged and 
confirmed ; but whenever any person, in the construction of any ditch or canal, 
injures or damages the possession of any settler on the public domain, the party 
committing such injury or damage shal] be liable to the party injured for such 
injury or damage. 

“All patents granted, or preemption or homesteads allowed, shall be subject 
to any vested and acerued water rights, or rights to ditches and reservoirs 
used in connection with such water rights, as may have been acquired under 
or recognized by this section. (R.S. §§ 2339, 2340.)" (48 U.S.C. A. § 661.) 

3. The Desert Land Act of March 3, 1877 (19 Stat. 377) : 

“Tt shall be lawful for any citizen of the United States, or any person of 
requisite age ‘who may he entitled to become a citizen, and who has filed his 
declaration to hecome such’ and upon payment of 25 cents per acre—to file a 
declaration under oath with the register (and the receiver) of the land district 
in which any desert land is situated, that he intends to reclaim a tract of desert 
land not exceeding one-half section, by conducting water upon the same, within 
the period of 3 years thereafter: Provided, however, That the right to the use 
of water by the person so conducting the same, on or to any tract of desert land 
of 320 acres shall depend upon bona fide prior appropriation; and such right 
shall not exceed the amount of water actually appropriated, and necessarily 
used for the purpose of irrigation and reclamation; and all surplus water over 
and above such actual appropriation and use, together with the water of all 
lakes, rivers, and other sources of water supply upon the public lands and not 
navigable, shall remain and be held free for the appropriation and use of the 
public for irrigation, mining and manufacturing purposes subject to existing 
rights Said declaration shall describe particularly said one-half section of 
land if surveyed, and. if nnsurveyed, shall describe the same as nearly as possible 
without a survey. At any time within the period of 3 years after filing said 
declaration, upon making satisfactory proof to the register (and receiver) of the 
reclamation of said tract of land in the manner aforesaid, and upon the payment 
to the receiver of the additional sum of $1 per acre for a tract of land not ex- 
ceeding 320 acres to any 1 person, a parent for the same shall be issued to him: 
Provided, That no person shall be permitted to enter more than 1 tract of land 
and not to exceed 320 acres which shall be in compact form (Mar. 3, 1877, ec. 107, 
sec, 1, 19 Stat. 377; Mar. 3, 1891, c. 561, sec. 2, 26 Stat. 1096),” (43 U. S. C. A. 
§ 321). 

4. Section 8 of the Reclamation Act of 1902 (32 Stat. 390): 

“Nothing in this chapter shall be construed as affecting or intended to affect 
or to in any way interfere with the laws of any State or Territory relating to 
the control, appropriation, use, or distribution of water used in irrigation, or 
any vested right acquired thereunder, and the Secretary of the Interior, in 
carrying out the provisions of this chapter, shall proceed in conformity with 
such laws, and nothing herein shall in any wav affect any right of any State 
or of the Federal Government or of any landowner, appropriator, or user of 
water in, to, or from any interstate stream or the waters thereof (June 17, 1902, c 
1098. sec. 8, 32 Stat. 390).” (48 0. 8. C. A. 383). 

5. Sections 9 (b) and 27 of the Federal Power Act of 1920 (41 Stat. 1077) : 

““(h) Satisfactory evidence that the applicant has complied with the require- 
ments of the laws of the State or States within which the proposed project is to 
be located with respect to bed and banks and to the appropriation, diversion, 
and use of water for power purposes and with respect to the right to engage 
in the business of developing, transmitting, and distributing power, and in any 
other business necessary to effect the purposes of a license under this chapter” 
(16 U. S. C. A. see. 802 (b)). 

“Nothing contained in this chapter shall be construed as affecting or intending 
to affect or in any way to interfere with the laws of the respective States re- 
lating to the control, appropriation, use, or distribution of water used in ir- 
rigation or for municipal or other uses, or any vested right acquired therein 
(June 10, 1920, c. 285, see. 27, 41 Stat. 1077).” (16 U. S. C. A. sec. 821). 

6. Section 18 of the Boulder Canyon Project Act of December 21, 1928 (45 
Stat. 1057) : 

“Nothing herein shall be construed as interfering with such rights as the 
States now have either to the waters within their borders or to adopt such 
policies and enact such laws as they may deem necessary with respect to the 
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appropriation, control, and use of waters within their borders, except as modi- 
fied by the Colorado River compact or other interstate agreement.” 

7. Section 3 of the Taylor Grazing Act of 1934 (48 Stat. 1269) : 

“Provided further, That nothing in this chapter shall be construed or admin- 
istered in any way to diminish or impair any right to the possession and use of 
water for mining, agriculture, manufacture, or other purposes which has here- 
tofore vested or accrued under existing law validly affecting the public lands 

which may be hereafter initiated or acquired and maintained in accordance 
with such law” (48 U.S. C. A. 315b). 

%. The Great Plains Water Conservation and Utilization Projects Act of October 
14. 1940 (54 Stat. 1119): 

‘As a condition to extending benefits under sections 590r—590x of this title to 
any lands not owned or controlled by the United States or any of its agencies, 
the Secretary of Agriculture may, insofar as he may deem necessary for the 
purposes of sections 590r—590x of this title, require 


“(1) The enactment of State and local laws providing for soil conserving 
land uses and practices, and the storage, conservation, and equitable utiliza- 
tion of waters ; 

“(2) Agreements or covenants in regard to the maintenance and perma- 
nent use of such water, facilities, or lands benefited by such facilities ; 

“(3) Contributions in money, services, materials, or otherwise to any 
operations conferring such benefits (Aug. 28, 1937, c. 870, sec. 4, 50 Stat. 
870),” (16 U. S. C. A. sec. 590u). 


9. The Water Conservation Act of 1989 (53 Stat. 1419) : 
‘(2) the Secretary has found (i) that water rights adequate for the purposes 
of the project have been acquired with titles and at prices satisfactory to him, 
* have been initiated and can be perfected in conformity with State law and 
applicable interstate agreements and in a manner satisfactory to him; and 
i) that such water rights can be utilized for the purposes of the project in 
mformity with State law and any applicable interstate agreements and in a 
manner satisfactory to him (Aug. 11, 1939, ¢. 717, sec. 3, 53 Stat. 1419; Oct. 
14, 1940, ec. 861, 54 Stat. 1120),” (16 U. 8S. C. A. see. 590z—1 (b) (2)). 
10. Section 1 of the Flood Control Act of December 22, 1944 (58 Stat. 887): 
In connection with the exercise of jurisdiction over the rivers of the Nation 
through the construction of works of improvement, for navigation or flood 
control, as herein authorized, it is declared to be the policy of the Congress to 
recognize the interests and rights of the States in determining the develop- 
ment of the watersheds within their borders and likewise their interests and 
rights in water utilization and control, as herein authorizéd to preserve and 
protect to the fullest possible extent established and potential uses, for all pur- 
oses, of the waters of the Nation’s rivers; to facilitate the consideration of 
projects on a basis of comprehensive and coordinated development; and to limit 
the authorization and construction of navigation works to those in which a 
substantial benefit to navigation will be realized therefrom and which can be 
operated consistently with appropriate and economic use of the waters of such 
rivers by other users. 
“In conformity with this policy : 
“(a) Plans, proposals, or reports of the Chief of Engineers, Department of the 
(\rmy, for any works of improvement for navigation or flood control not here- 
fore or herein authorized, shall be submitted to the Congress only upon com- 
pliance with the provisions of this paragraph (a). Investigations which 
form the basis of any such plans, proposals, or reports shall be conducted in 
such a manner as to give to the affected State or States, during the course of 
the investigations, information developed by the investigations and also op- 
portunity for consultation regarding plans and proposals, and, to the extent 
leemed practicable by the Chief of Engineers, opportunity to cooperate in the 
investigations. If such investigations in whole or in part are concerned with the 
use or control of waters arising west of the 97th meridian, the Chief of Engineers 
shall give to the Secretary of the Interior, during the course of the investigations, 
nformation developed by the investigations and also opportunity for consulta 
on regarding plans and proposals, and to the extent deemed practicable by 
the Chief of Engineers, opportunity to cooperate in the investigations. The 
elations of the Chief of Engineers with any State under this paragraph shall 
be with the governor of the State or such official or ageney of the State as the 
governor may designate. The term ‘affected State or States’ shall include those 
n Which the works or any part thereof are proposed to be located; those which 





298 WATER RIGHTS SETTLEMENT ACT 


in whole or in part are both within the drainage basin involved and situate 

in a State lying wholly or in part west of the 98th meridian; and such of those 
which are east of the 98th meridian as, in the judgment of the Chief of Engi 
neers, will be substantially affected. Such plans, proposals, or reports and ré 

lated investigations shall be made to the end, among other things, of facilitating 
the coordination of plans for the construction and operation of the proposed 
works with other plans involving the waters which would be used or controlled 
by such proposed works. Each report submitting any such plans or proposals 
to the Congress shall set out therein, among other things, the relationship be 
tween the plans, if any, submitted by the affected States and by the Secretary ot 
the Interior. The Chief of Engineers shall transmit a copy of his proposed rs 

port to each affected State, and, in case the plans or proposals covered by the 
report are concerned with the use or control of waters which rise in whole o1 
in part west of the 97th meridian, to the Secretary of the Interior. Within 90 
days from the date of receipt of said proposed report, the written views an 
recommendations of each affected State and of the Secretary of the Interior may 
be submitted to the Chief of Engineers. The Secretary of the Army shall trans 
mit to the Congress, with such comments and recommendations as he deems 
appropriate, the proposed report together with the submitted views and recon 

mendations of affected States and of the Secretary of the Interior. The Secrs 

tary of the Army may prepare and make said transmittal any time following 
said 90-day period. The letter of transmittal and its attachments shall b: 
printed as a House or Senate document. 

“(b) The use for navigation, in connection with the operation and mainte 
nance of such works herein authorized for construction, of waters arising i 
States lying wholly or partly west of the 98th meridian shall be only such uss 
as does not contlict with any beneficial consumptive use, present or future, it 
States lying wholly or partly west of the 98th meridian, of such waters for 
domestic, municipal, stock water, irrigation, mining, or industrial purposes 

“(e) The Secretary of the Interior, in making investigations of and reports o1 
works for irrigation and purposes incidental thereto shall, in relation to an af 
fected State or States (as defined in paragraph (a) of this section), and to the 
Secretary of the Army, be subject to the same provisions regarding investigations, 
plans, proposals, and reports as prescribed in paragraph (a) of this section for 
the Chief of Engineers and the Secretary of the Army. In the event a sub 
mission of views and recommendations, made by an affected State or by the 
Secretary of the Army pursuant to said provisions, sets forth objections to the 
plans or proposals covered by the report of the Secretary of the Interior, the 
proposed works shall not be deemed authorized except upon approval by an act 
of Congress; and section 485h of tile 483 and section 590z-1 of title 16 are 
amended accordingly (Dec. 22, 1944, ch. 665, sec. 1, 58 Stat. S87, amended Jul) 
26, 1947, ch. 3438, sec. 205 (a), 61 Stat. 501)” (83 U.S.C. A. 701-1). 

11. Reservation (c) to the Mexican Water Treaty, United States Treaty Serial 
No. 894 (59 Stat. 1219 (1945) ): 

“(e) That nothing contained in the treaty or protocol shall be construed as 
authorizing the Secretary of State of the United States, the Commissioner of the 
United States Section of the International Boundary and Water Commission, or 
the United States Section of said Commission, directly or indirectly to alter 
or control the distribution of water to users within the territorial limits of any 
of the individual States.” 

12. The National Parks Act of 1946 (60 Stat. 885) : 

“Investigation and establishment of water rights in accordance with local 
custom, laws, and decisions of courts, including the acquisition of water rights or 
of lands or interests in lands or rights-of-way for use and protection of water 
rights necessary or beneficial in the administration and public use of the na- 
tional parks and monuments” (16 U.S. C. A., sec. 17j—2 (g.)). 

13. Section 208 of the act of July 10, 1952, authorizing suits against the United 
States in State courts for the adjudication of water rights (66 Stat. 560) : 

“Consent is given to join the United States as a defendant in any suit (1) for 
the adjudication of rights to the use of water of a river system or other source, 
or (2) for the administration of such rights, where it appears that the United 
States is the owner of or is in the process of acquiring water rights by appro- 
priation under State law, by purchase, by exchange, or otherwise, and the 
United States is a necessary party to such suit. The United States, when a 
party to any such suit, shall (1) be deemed to have waived any right to plead 
that the State laws are inapplicable or that the United States is not amenable 
thereto by reason of its sovereignty, and (2) shall be subject to the judgments 
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rders, and decrees of the court having jurisdiction, and may obtain review 
reof, in the same manner and to the saine extent as a private individual under 
ke circumstances: Provided, That no judgment for costs shall be entered 
ainst the United States in any such suit” (43 U. S. C. A., sec. 666 (a)). 
Nothing in this section shall be construed as authorizing the joinder of the 
United States in any suit or controversy in the Supreme Court of the United 
Siates involving the right of States to the use of the water of any interstate 
ream” (48 U.S. C. A., sec. 666 (Cc) ). 
14. Subsection 3 (e) of the Submerged Lands Act of May 22, 1953 (67 Stat 


‘Nothing in this chapter shall be construed as affecting or intended to affect 

any Way interfere with or modify the laws of the States which lie wholly 

‘in part westward of the 98th meridian, relating to the ownership and con 

of ground and surface waters; and the control, appropriation, use and dis 
ibution of such waters shall continue to be in accordance with the laws of 
h States (May 22, 1953, ch. 65, title LI, sec. 3, 67 Stat. 30)” (43 U. S. C. A,, 
311 (e)). 

15. Subsection 3 (c) of the act of July 28, 1954, to authorize the Secretary of 

e Interior to construct facilities for the Santa Margarita River project, Cali 
fornia (68 Stat. 577) : 

“For the purposes of this Act the basis, measure, and limit of all rights of the 
United States of America pertaining to the use of water shall be the laws of the 
State of California: Provided, that nothing in this Act shall be construed as a 
grant or a relinquishment by the United States of America of any of its rights 

» the use of water which it acquired according to the laws of the State of Cali- 
fornia either as a result of its acquisition of the lands comprising Camp Joseph 
lJ. Pendleton and adjoining naval installations, and the rights to the use of water 
is a part of said acquisition, or through actual use or prescription or both since 
he date of that acquisition, if any, or to create any legal obligation to store any 
vater in De Luz Reservoir, to the use of which it has such rights, or to require 
the division under this Act of water to which it has such rights.” 

i6. The act of July 23, 1955 (being sec. 4 (b) of Public Law 167, 84th Cong.), 

the act providing for multiple use of the surface of tracts of public land (69 Stat. 
ood). 
“Provided further, That nothing in sections 601, 603, and 611-615 of this title 
shall be construed as affecting or intended to affect or in any way interfere with 
or modify the laws of the States which lie wholly or in part westward of the 
ninety-eighth meridian relating to the ownership, control, appropriation, use, and 
distribution of ground or surface waters within any unpatented mining claim” 
(30 U.S. C. A., see. 612 (b) ). 


Mr. Evy. I suggest, Mr. Chairman, that I go through the bill section 
by section with the amendments I have to suggest, and thereafter com- 
ment rr the testimony of Mr. Rankin on yesterday. 

On page 4 at line 7, it would suggest that the bill might very properly 
include as general law a restatement of the provisions of the 
O’Mahoney- Millikin amendment to the Flood Control Act of 1944, 
suitably amended. I would suggest that you say at that point: 

Subject to existing rights, the use for navigation or generation of power of 
waters arising in States lying wholly or partly west of the 98th meridian shall 
be only such use as does not conflict with any beneficial use, present or future, 

1 States lying wholly or partly west of the 98th meridian, of such waters for 
domestic, municipal, stock water, irrigation, mining, or industrial purposes. 

Senator Warkrns. Is that the language of the O’Mahoney-Millikin 
amendment ? 

Mr. Exy. With the exception that I have added the words “or gen- 
eration of power.” I would suggest that be a new section. 

Senator Barrerr. I can see no objection to that amendment. 

Senator Warxrins. I would want to check that generation of power 

Senator Barrerr. That is the only point. 
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Senator Warktins. I would want to see what effect it would have. 
Would you want to expl: in why you add generation of power? 

Mr. Exy. Yes, sir. The recent Supreme Court decisions which 
have occasioned such concern to the Western States, primarily the 
Pelton decision, preceded by the first Lowa case, and by the Ninth 
Circuit Court decision in the city of Tacoma case, all curiously enough 
involved conflicts not between rights to consumptive use claimed under 
State law and rights to consumptive use claimed under Federal law, 
but involved conflicts between rights to the use of power under Fed- 
eral statutes and rights claimed or asserted under the laws of the 
States for the protection of fish. We are finding the law on this ques- 
tion of Federal versus State control of the use of waters made by im- 
plication in a field on it does not directly concern consumptive use. 

It would seem to me appropriate that Federal power licenses or 
other rights to the use of power west of the 98th meridian be made 
subject to the use of those waters for domestic, municipal, irrigation 
and other consumptive uses in the same manner that the O’Mahoney- 
Milliken amendment subjected the use of such waters for navigation. 

Senator Kvcene.. Do you find any constitutional question in your 
recommendation, Mr. Ely ? 

Mr. Exy. No, Senator Kuchel, I do not. The committee is con- 
sidering a bill which deals with two constitutional powers, the com 
merce power and the property clause. As to both of them, the United 
States Supreme Court has said that the power of Congress is plenary. 
You may or may not assert the full power of Congress in the control of 
the navigation servitude. You may or may not assert the full power 
of Congress with respect to Feder: al property. You may to the de- 
gree, in my opinion, that you see fit recognize States rights or private 
property rights that by hypothesis you might disregard if you chose. 

Senator Warkrns. Would you care to comment on the section with 
respect to commerce as it would apply in a situation of this kind, if it 
should apply ? 

Mr. Exy. Yes. The commerce clause of the Constitution has been 
held to confer upon the Congress plenary power for the control of 
navigation. You may, if you choose, prohibit any obstruction of a 
navigable stream. You may prohibit the development of power. 
You may license or authorize executive officers to license the placing 
of obstructions in navigable waters. You may license power develop- 
ment in exercising the navigation servitude. You may direct that 
private rights in the bed of the navigable stream or in the use of its 
waters, at least not theretofore vested and to some degree to vested 
rights, be taken without compensation, because it is subject to that 
servitude. 

On the other hand, you may recognize private rights and direct for 
their compensation. I see no constitutional difliculty in a bill which 
now applies that plenary power. Since they are plenary, both of these 
powers, in the drafting of your legislation, it seems to me you are not 
ay aye by what the law has been under past statutes. The problem 

s, What should it be? 

Senator Watkins. You would not see any necessity of amending 
the Constitution in order to adopt a bill of this kind. 

Mr. Exry. No; not at all. 

Senator Kucnet. May I ask, because I think this recommendation 


you just made is certainly worthy of great consideration by the com 
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Littee, if the committee were to adopt language to provide that Fed- 
eral power licenses would be subject to the laws of the State with 
respect to the use of water, would that recommendation, if we adopted 
t, have the effect of wiping out at least a portion of the so-called 
lton Dam decision 4 

Mr. Evy. If you phrased it as I have suggested here, that the use 

for navigation, following the precedent of the O’Mahoney-Millikin 

in nents and the use for generation of power are subject to these 

ficial uses, you are dealing with a conflict between nonconsumptive 

ses on the one hand and consumptive uses on the other, and asserting 

the supe riority of the latter, whether those rights are asserted under 
Federal law or under State law. 

This amendment is not aimed at the Pelton decision but at the 

lative superiority of the classes of use. 

With respect to the Pelton decision, | would personally suggest that 
you go no further than to subject Federal power licenses to the supe- 

iority of State statutes dealing with consumptive use. I have a feel- 
ng that when you get into the non-consumptive-use field, the use of 
stream for power generation as compared with the preservation of 
ts flow for fish, you are getting into a highly controversial field that 
aside from the major purpose of the bill, which is to protect State 
rights to consumptive use. On that question of power versus fish, a 
cood deal depends on whose ox is gored, and what the relative values 
ire. J am not sure you have to attempt to control that by Federal 
cislation. 

Senator Kucurn. Aside from that, however, on the question of 

power versus consumptive beneficial use, your recommendation would 
e that power should be subordinated ? 

Mr. Evy. Yes. You have already subordinated navigation to con- 

unptive use by the O’Mahoney-Millikin amendment of 1944, and 
| think by implication that includes power. But I would spell it out. 

Senator Kucuen.. Did the State in the Pelton Dam decision urge 
that specifically its statutes with respect to beneficial consumptive use 
should prevail ¢ 

Mr. EKxy. No. The conflict there was between the Federal power 
licensee and the State which asserted that no dam should be built there 
because it would conflict with the fish runs. 

Senator Kucur.. So we have here the possibility of providing for 

the continuance of Federal power licenses, subjecting them, however, 
to State statutes in that specific field ? 

Mr. Exy. Only with respect to a superiority of beneficial consump- 
tive use. The Federal Power Act itself provides for machinery to 
evaluate these conflicting claims of power versus fish, or other conflict- 

ng uses of the waters. 

Senator Warkins. They are supposed to work out some practical 
solution or else not grant the license. 

Mr. Exy. That is correct. I personally see no occasion to break 
away from that machinery. I don’t think it is necessary to protect 
the State’s consumptive-use rights that you are primarily concerned 
with, if I read the bill correctly. The Pelton case in that sense is 
a Warning that it is not a direct invasion of State consumptive use. 

Senator Kucuen. I think that is a highly important recommenda- 
tion. Do you have language suggested on that point? 
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Senator WaTkins. We have tli a ige set forth in his proposed 
amendments. The first one is page 4, line 7, insert a new section, and 
it reads the same as the O Maloney Milliken amendment to the 1944 
Flood Control Act, except the generation of power is added. 

Mr. Exy. That is correct. I think generation of power by impli 
cation is included in navigation because the commerce clause with 
respect to navieation is the source of the Federal Power Act. 

The next suzvestion I make, Mr. Chairman, is on page 4, line 22 
You strike the words “under State law.” The effect of the languag 
as written in the bill is to protect existing rights under State law 
in making the reservation the bill would not make of waters for the 
appropriation and use of the public. My specific point is that there 
are rights that ought to be protected which may not have accrued 
under State law, but under Federal law. 

For example, Indian rights. Also, there are contract rights held 
on a number of projects with the Reclamation Bureau which may o1 
may not confer some right derived from the United States and not 
from the State. That is a doubtful point in many cases, and ther 
is no objection in appearing to collide with them. 

In Nebraska versus W yoming, for example, the contracts for stor 
age and delivery of stored waters were held to be outside the scope 
of the decree which ap wera natural flow. In the lower Colorado 
River under the Boulder Canyon Project Act, Arizona, California, 
and Nevada all hol ca ts with the United States under sectior 
5 of the Boulder Canyon Project Act, which directs that no person 
shall have the right to the use of stored waters except by contract 
with the United States, and there is a serious question as to what 
degree those contracts are confirmatory of the appropriations mad 
under State law, and what degree they are brand new federally cr: 
ated rights. I see no occasion by the use of the words “under Stati 
law” here to limit the protection you intend to give. 

Senator Barretr. We had a discussion of that matter on Monday, I 
believe, and at that time we thought that those words should be stricken 
from the bill. I tentatively agreed to it myself. 

Yesterday afternoon, Mr. Rankin indicated that if we would strike 
those words from the bill, we would then destroy the provision of 
subjecting the rights under the Pelton case to the provisions of the 
bill. What do you say as to that? 

Mr. Exy. I thought in suggesting this that I was suggesting some- 
thing the Departme nt of Justice would rather weleome. Apparently 
we have the situation here covered by the story of the native who told 
the stranger you can’t get to the post office from here. There surely 
is a solution. 

Senator Barretr. I would think so. 

Mr. Exy. Also, I would suggest in that same line after the word 
“all” insert “unappropriated.” That is surely what is meant. 

Senator Barrerr. There is no question about that. 

Mr. Ey. On page 5, line 3, I encounter a problem that is somewhat 
more difficult to suggest a solution to. That is a problem of interstate 
streams referred to by Mr. Rankin yesterday. If the language of 
section 6 were kept intact on that, to my mind the principle is entirely 
sound, but I think Mr. Rankin has a very good point as to how you 
would apply it. Take the case with which some of us at this table are 
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ost familiar, the Boulder Canyon project. Under the laws of what 
State would the United States proceed to establish the right to store 
vater at Hoover Dam? When the Boulder Canyon Project Act was 
issed in 1928, or soon thereafter there was placed on the statute books 
of Arizona, for example, a statute that directed that no Federal dam— 
so many words—should be constructed unless the plans for it had 
been approved by the Arizona State engineer, a statute designed to 
prevent the building of Boulder Dam as it was then called. You surely 
don’t want to walk into that kind of a beartrap. In protecting the 
States rights to consumptive use, you surely don’t want to throw the 
aby out with the bath water. 

There must be some provision for the construction of Federal proj- 

cts, particularly on interstate streams, under constitutional purposes, 
gation, flood control, or whatever, without encountering the veto 
ower of one of the States concerned. 

Second, there has to be some workable machinery under this bill to 
provide that to the degree you are required to conform to State law, 

here ought to be a State law on how to go about it. 

| would suggest that you cut that knot by this sort of amendment, 

Lich you have before you, coupled with one which I undertook to put 

paper in very rough form last evening after hearing Mr. Rankin’s 
testimony. 

I would suggest at page 5, line 3, you change the period to a comma, 

nd insert— 

ept on interstate streams: provided, that upon any interstate stream which is 
he subject of a compact among two or more States to which the Congress shall 
have given its consent, the rights of the United States, and of those claiming 

der it, shall be subject to and controlled by said compact. 

Senator Warkins. That has the effect of making the compact the 

iw of the river. 

Mr. Evy. That is right, sir. Then I would go further and add this 

inguage, either at this point or as a separate section, or in whatever 
ianner you please. The United States, in disposing of waters stored 
‘diverted by means of federally owned structures, and all users of 
such waters, shall conform to the laws of the State in which such use 
s made relating to the beneficial consumptive use thereof. So you are 
requiring conformity with State law in the release from storage and 
use in a particular State under Government contracts, let us say, and 
imposing that restriction on the use rather than upon the acquisition 
by the United States of the right to store the water in the first place. 

For ex: unple, when the California water contracts were made under 
the Boulder Canyon Project Act, I recall very vividly that the Interior 
pena was confronted with that very question, with whom in 

alifornia should it make water delivery contracts, and in what order 
of priority and in what quantity. That is a separate question from 
the one of how much water California and Arizona and Nevada might 
be entitled to. 

Assuming California’s share to be X, how should X be divided up 
internally in California? The Interior Department at that time fol- 
lowed the technique of addressing a letter to the State engineer, Mr. 
Bank’s predecessor, asking that the division of water resources make 
a recommendation to the Interior Department as to the allocation of 
such waters in California, that if possible the proposed applicants 
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agree among themselves and that that schedule of priorities thereupor 
be included in all Government water contracts. That was done. Sx 
that with respect to the use of Colorado River water in California, 
this problem was finessed, and bypassed in what I think was a states 
manlike way. 

There was an agreement among proposed users, it was seeped by 
the State, it was recommended to the United States and incorporat 
as a uniform allocation or priority clause in all Government contracts 
That does not mean that the Secretary of the Interior was there de 
termining what California’s rights were as against Arizona or Nevada. 
but simply what the internal division of water and under what 
priorities should be made in California. 

I would suggest that is a sound method of solving your similar 
— a here, to require conformity with State law in the disposition 1 of 

aters within a State, stored by the United States, without necessari!: 
allan so far as to require the United States to acquire the right to buil: 
the works and store the waters under State law. because on an inter 
state stream you cannot say 1 what law is to be followed, and if the dam 
straddles the State bound: ary, as some of them do, Hoover, Parker 
and the proposed Glen Canyon Dam, you have the problem of w! 
law is to govern. 

Senator WATKINS. We have a similar situation in Utah in a small 

way in connection with the reclamation of the participating project 
if the ¢ ‘olorado bill should be adopted. (008 eberry was recommende; 


1 


by the State water and power board, and conflicting interests in tl 
adjoining county objected to that. The congressional re presentatior 
from Utah in Congress followed this recommendation of the Stat 

water board. We didn’t feel that the Congress of the United State 

should attempt to determine the question of how the Utah water was 
to be distributed, and to whom. 

That isin asmall way. Of course, we have not had much difficult 
in the past because we have not had any considerable developmen 
under reclamation law. 

Mr. Exy. On page 6, line 12, in section 7, which deals with waive 
of immunity to suit, I would suggest after the word “otherwise” you 
insert “or is the owner of works used in the diversion, storage, or dis 
tribution of waters involved in such suit” comma. The reason for that 
is this. The waiver as now written applies only to cases where the 
United States is or claims to be the owner of any right to the use of 
such water or is in the process of acquiring any right to the use thet 
of. 

In the third Arizona v. California case (298 U.S S.); the U nited States 
was held to be an indispensable party and the § Sti ites were denied per 
mission to litigate in the absence of the United St: ites, on the ground 
that the United States owned all the works that would impound - 
water and consequently its rights were affected. You may have imi] 
instances in which the United States is not in itself claiming any ri: sa t 
to the use of water, but does assert that because it owns the works, has 
built them for constitutional purposes, navigation or whatever, it is an 
indispensable party and you cannot proceed in its absence. 

I would make the waiver more general and not limit it to cases where 
the United States claims the right to the use of water. 

Senator Barrerr. That would be enlarging upon the McCarran Act 
as it stands at the present time. 
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Mr. Evy. Yes; it would. 

Senator Barretr. The Justice Department, I think, indicated that 
it would much prefer to leave the more restricted law on the books in- 
stead of trying to enlarge it. This is a point, however, that we ought 
to give some consideration to when we get around to it. 

nator Warkins. It seems to have some merit. I think it ought 

» be studied very carefully. 

Mr. Exy. I will comment after stating 1 or 2 other amendments on 

is whole problem of Federal immu nity, if I may. 

On page 6, line 15, after the word “suit”, I would change the period 
to a comma, and insert “in consequence of such claims or otherwise”, 
for the same reason I have just explained. 

On page 7, line 16, I would strike all of section 8 

Section 8, as now written, provides that nothing in this act shall 

e construed as authorizing the joinder of the United States in any 
suit or controversy in the Supreme Court of the United States relating 

he rights of States to the use of the water of any interstate stream. 
That is precisely the type of case a ‘re to make good the purposes 
of your bill you may find yours in litigation. If the United 
States by interposing the veto power er Federal immunity can prevent 
your enforcing the bill you have gained nothing. I see no reason why, 
nasmuch as most of the great deve ‘lopments from here on are going 
to be on interstate streams, if the waiver of immunity in section 7 is 
ound, and I think it is, why you should hamstring the right of relief 
of States with respect to interstate streams. 

The problem on the Colorado River, of which we are all sensitive, is 
not this problem. 

Senator Warkrns. We waived immunity. 

Mr. Evy. You waived immunity in the pending Colorado storage 
project bill. Inthe previous problem of whether or not the four upper 
States should be joined in the case now pending in the United States 
Supreme Court, the United States was already a party. It had inter- 

ened. The question of whether those States had joined did not turn 
m the question of sovereign immunity of the United States, but upon 
the question of whether there were necessary parties to the adjudica- 
tion of claims against the United States and the present parties. 

Let us not confuse those two questions of joinder against sovereign 
immunity. 

[f the Federal Government can be called to account in the United 
States Supreme Court by the States for the protection of their water 
rights, in my mind it is a good thing. It is not going to be abused. 
The States are helpless to litigate the interpretation of an interstate 
compact in most cases now because by hypotheses they involve inter- 
state streams, and there is a Federal structure on them. If there is 
not, you have no water. 

Senator Barretr. That is true. 

Senator Warkrns. Asa matter of fact, the upper Colorado bill is the 
first Reclamation-Act that has had a waiver of immunity. Is that not 
a fact? Do you know of any other? 

Mr. Ey. I think that is correct. If I might suggest, I think it 
would be appropriate that every time Congress gives its consent to an 
interstate compact, in the act of consent it waive the immunity of the 
United States to joinder in a suit arising under that compact. 

Senator Barrerr. I think that is a mighty good suggestion. 
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Senator Warkrns. While we are on this question of whether the 
United States should be joined in a suit or not, do you not think in view 
of what was stated yesterday by the Assistant Attorney General with 
reference to the rider in the appropriations act, that we ought to work 
on that as well to make sure that when we come to adjudicating water 

rights in a State where the Federal Government has some interest, 

araliohie as a trustee for water users, immunity ought to be waived 
there? There would be no question of making the United States 
parties to that suit. 

Mr. Exy. I agree there may be a question on removal in the Federal 
court, but there is no advantage to anyone so far as I can see in avoid- 
ing the determination of controversy. If we can’t agree on them, that 
is what courthouses are for, to get them over with and behind you. 
The sovereign immunity is a blockade to the very issues the bill at 
tempts to resolve. 

Senator Warkrns. In the case I am just mentioning the United 
States has taken on a job to act for and on behalf of the people, and 
the right to the permanent use of the water is guaranteed by the con- 
tracts themselves. There is no reason why the United States then 
simply because it holds title should refuse to go into court, and have 
that right adjudicated with the rest of the rights on the river. 

Mr. Exy. I agree with you. 

The next amendment is on page 7, line 25, strike the word “appor- 
tioned”, leaving it to read, “nothing in this Act shall be construed to 
interfere with the rights of any State to waters under any interstate 
compact.” 

The reason I sugg - striking that is that the word “apportioned” 
has become a tne. art in the Colorado River controversy, ther 
being a dispute as a Birnie certain provisions in the Colorado River 
compact, particularly their (b), “apportion the waters in perpetuity or 
grant permission to use or appropriate waters.” The deletion of this 
word would not change the sense, and would remove possible compli- 
cations there. 

I have an additional amendment pre b red after hearing Mr. Rankin 
yesterday. I would suggest that there be included in the bill asa sepa- 
rate section perhaps this language: 

All withdrawals and reservations of land heretofore or hereafter made by the 
United States shall be deemed made without prejudice to valid rights to the 
beenficial consumptive use of water originating in or flowing across such lands, 
theretofore initiated under the laws of the States in which such lands are 
situated. 

It appears to me that to effectuate the purposes of S. 863 you might 
properly come right to grips with the question Mr. Rankin suggested. 

Senator Barrerr. Where would you suggest adding such an amend- 
ment ? 

Mr. Evy. As a separate section at any appropriate place. 

Mr. Chairman, in considering this amendment and the others I 
have suggested, it seems to me appropriate to consider what the ob- 
jectives ‘of the legislation are. I have discussed with Mr. Banks, who 
deals every day with this problem of administration of water rights, 
and it seems to us that what you have endeavored to do here in the 
bill is first to quiet title to rights heretofore initiated under State 
law by all agencies. That is without prejudice to the rights initiated 
by others. 
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Senator Warkins. That is one of them. 

Mr. Evy. That is one of them. Second, to provide for the necessary 
cooperative development of interstate waters by Federal, State, and 
local interests—intr astate, I mean—on a firm basis. 

As a third objective, to provide for the development of interstate 
waters, preferably by interstate compact. 

It seems to me that some of the discussion and particularly some 
of the objections to your bill that I have heard confuse those. 

First, if the threat to State-created water rights results from the 
existence of Federal reservations under which, as Mr. Barrett sug- 
gested the other day, the United States may assert that because a 
reservation was created years ago, its water rights, although initiated 
today, have a priority ahead of those initi: ated under State law many 
vears ago. It isa problem that can be met head on. Your power over 
the public lands is plenary. These reservations and withdrawals can 
be made subject to existing rights. The 1910 statute, for example, 
which authorized and made withdrawals, did not attempt to close the 
public domain. It left it open to operation of the mining laws. 

You don’t have to take the scissors and cut off at any one point nor 
deal with the whole bundle of Federal rights. You may leave some 
of them available for State or individual acquisition and use. Inas- 
much as you can, if you choose, provide that withdrawals or reserva- 
tions are with prejudice or without prejudice, they can be subject to 
existing rights, why not just say so. Reservations or withdrawals 

ieretofore or hereafter made, if that is the policy of this legislation, 
if that is the threat that imperils these water rights, cut it right off 
at the pocket by some direct language. 

Senator Barrerr. Would that just go as to existing rights? 

Mr. Ex1y. No. It would apply to rights initiated under the laws of 
the State prior to the making of the reservation, whether that reser- 
vation was made in the past or whether it is made in the future. As 
Mr. Banks suggested, we refer particularly to rights initiated under 
the laws of the State. You may have water rights lawfully initiated 
under State law not perfected to the ultimate. But the intent of the 
bill is to protect. 

Senator Barrerr. Indeed it is. Would this language, then, take 
care of any situation that might arise as a result of the Pelton Dam 
vase ¢ 

Mr. Evy. No. This deals with beneficial consumptive use of water. 
[ have throughout avoided the conflict between power and fish pro- 
tection or other nonconsumptive uses. This would, however, negative 
an implied threat of the Pelton Dam decision to the right of the United 
States under a withdrawal or reservation to interfere with rights 
initiated to beneficial consumptive use under the laws of the State. 

Senator Barrerr. Would it protect against future rights that might 
be obtained under State law for beneficial consumptive use of water ? 

Mr. Exy. The intent is to protect rights to beneficial consumptive 
use initiated under State laws at any time prior to the making of the 
withdrawal or reservation. So I may use the example you gave the 
other day, Senator Barrett, of an Executive order made in a matter 
of hours at some time in the future, it could not operate to cut off 
rights initiated under State law even though they were made in the 
future, but before that withdrawal. 
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Senator Warkrns. There is a companion piece of legislation that 
ought to go along with this, and that is the one I introduced requiring 
hearings on withdrawals, so that we would have an opportunity to 
find out exactly (1) what is to be done and (2) if they are going to 
take the water rights along with the withdrawal. We better find out 
what is proposed and take care of that 

Senator Barrerr. To my way of thinking, that is one of the most 
dangerous implications to this whole proce ‘dure. That is the fact that 
the door is open there for the execution of withdrawals and reserva- 
tions on such short notice b yy the executive arm of the Government. 
without notice to anyone. 

Senator Watkins. That is the way I felt about it. That is why I 
introduced that piece of legislation. It would require some time and 
hearings on it so that people would have an opportunity, States par- 
ticularly, to present their views and objections. 

Senator Barrerr. There is another thing that has occurred to me 
with reference to ane eee it seems to me that there are 
so many on the books and so many created by Executive order that 
there ought to be some so or of review. I do not know just how much 
that would interfere with the establishment of any rights, but ap- 
parently from the purport of the Pelton Dam case, I think if the effect 
of the withdrawal order was to withhold the de from settlement, 
then most of these present Executive orders come within the rule 
established in the Pelton case, and as a result we may find the West 
pretty well blanketed already by these withdrawals and reservations 
presently in force. 

Senator Warxkrns. Unless we can sell them out. Congress could 
do that if it wanted to. 

Senator Barrerr. There ought to be a review of them to determine 
whether there is good ground for each reservation or whether the need 
for them is past, and if so we should cancel them on that ground. We 
have the authority to cancel them if we do so desire. 

Senator Warkins. If we can get the votes. 

Senator Barrerr. There would be a fight but I think we can get 
the votes. 

Senator Warkrns. It is a rather difficult thing to do at times be- 
cause the opposition of the departments and executive arm makes it 
very difficult to pass legislation of that nature. 

Senator Barrerr. I would like to ask Mr. Ely at this point about the 
extent of the Pelton case with reference to reservations. Would you 
say that applied to Taylor Grazing Act lands? 

Mr. Exry. That I cannot say, Senator Barrett. The implication 
is dangerous. 

Senator Barrett. It certainly is. The Taylor Act, as you know, 
states in so many words that it is a reservation. There is no question 
about that. The practical effect is that you can’t homestead those 
lands. It would seem to me that it met the requirements set forth 
in the Pelton case, although I agree that there is some doubt about it. 
i don’t know how many millions of acres are included cle arly within 
the Pelton case, but no doubt there is substantial acreage over and 
above the forest reserves and the power site reserves. I don’t know 
how many other reserves there are on the books. There are countless 
numbers of them. It occurred to me that since the court was so liberal 
in its interpretation in that decision that sometime or other it might 
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well say that the 180 million acres under the Taylor Act were 
within the ruling. 
nator Warkrins. Let me ask the witness a question about forests. 
ou regard forests as reservations that would come within the 
view - the Pelton decision ? 
Evy. That again, Mr. Chairman, I can’t say. I think again 
he plication is certainly dangerous. As Mr. Bennett pointed out 
other day when they got into a discussion of the Desert Lands Act, 
was going beyond the scope of the case. It is then difficult to know 
at the implic ations are. 

| would say that your bill is justified by the implications raised in 

it suit, notwithstanding the fact that the issues that were in fact 

here for decision did not relate to « consumptive use, and should have 
rather narrow. 

Senator Watkins. I can see how they could get away from that if 
simply said that decision was limited to the facts in that case. 
they miay take the other view. 

Exy. There is a type of situation that I think has engendered 
1e of the departmental objections to the bill that I don’t think 
sarily meant to get involved in and don’t have to. 

here are two general classes of claims the United States has made 

the control and use of water. One is rising historically from its 
ership of the Jand and derivation of title from foreign nations. 

ays owned the land and therefore always owned the water and 
divested the rights to the control of the use of waters in the 


» other class of Cases whereby the United S ates, by construction 
orks under an entirely different constructional power, usually 
vigation, has built a dam, has stored and conserved waters that 
erly wasted to the sea, has created a new resource not conforming 
th the laws of any State, and is confronted with the problem of what 
wers it has to dis spose of the se waters. There it is. 
rom my viewpoint, I have no difficulty in recognizing the right of 
e United States if it is building ga dam for a constitutional purpose 
id cons serving the waters thereby stored to be regarded as an appro- 
itor, using that word in a loose sense, of the salvage of stored waters 
its own right, and with the authority to dispose of them as property 
There you reac h the question under the property clause what restric- 
ons or Contre Is Si hall the & ongress now 1h 1ts plen: ry power impose 
pop the disposition of those so-called newly appropriated waters. 
ator Warkrns. Would that apply where the United States signs 
‘acts with the citizens for the citizens to pay boy, the job done and 
ie citizens themselves, it would appear, would be the real owners of 
water? ‘The United States only in effect would be loaning them 

‘money and the know-how as th: ul job. 

Mr. Ety. In cases like that, if I understand correctly, the United 
States may or may not have proceeded with a purely reclamation proj- 
ect under State law, filed for permission to store the water and dispose 
of it,and soon. There is certainly no objection to doing so on a small 

ute project. What I am talking about is the case where you 
ive a large interstate project built under the alleged constitutional 
purpose for the improvement of navigation. 

Senator Warkrns. For instance, these projects that we have been 

ssing recently, and the Colorado project, the United States ex- 


] 
i 
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ects to be repaid for the entire expenditure except that part of it 
allocated to some flood control or fish and wildlife or something ot 
that sort. Under those circumstances the problem would not arise 
if the United States is merely stepping into the act as the manage: 
and the banker. 

Mr. Exy. To my mind, it does not depend on whether the United 
States does or does not have title as a trustee or banker, or for othe: 
purposes. The question is this: You do not need to deny the Federa!| 
Government’s right to build works, conserve, and appropriate in its 
own right waters in excess or surplus to those theretofore appropri- 
ated under State law. If it were not saved that way it would go to 
the sea. But you do have plenary power under the property claus 
to control the disposition of the waters so stored or created above t! 
appropriative rights in the States. 

Senator Watkins. You are talking about the 17 Western States: 
are you not? 

Mr. Exy. Yes. 

Senator Warkins. What about the rest of the United States? 

Mr. Exy. The same principle would hold. 

Senator Warkrns. For instance, take the Thirteen Original States: 
does the Federal Government own any part of that property ? 

Senator Barretr. The rights would be secured under the commerce: 
clause. 

Mr. Exy. That is right. 

Senator Barrerr. I don’t think there is any question about that. 

Mr. Exy. That is correct, in my view. What seems to be bothering 
some of the governmental departments is somehow or other your bill 
is going to hamstring them in the construction of works and the 
acquisition of the right to store water and use it for navigation, flood 
control, or power, or whatever. That to my mind is not a valid 
objection to your bill. You can reach your result by controlling th: 
water that is released from those dams. 

Senator Barretr. That is right. 

Mr. Exy. That is the purpose of the amendment I suggested earlier. 

I would like permission to place a rather carefully spelled out posi 
tion of California in the Arizona v. California case on that very point 
which is in issue, where the United States delivers water under con- 
tracts from Hoover Dam, is it delivering it in discharge or recognition 
of appropriative rights under State law or in disregard of them? I 
think you may find it useful to have that. It is a few pages. 

Senator Warxrns. You can file the statement, and if it is not too 
long, we may put it in the record. We will leave that for future 
determination. We would like to have it filed as an exhibit, anyway. 

Mr. Ety. Yes, sir. 

(The document was filed with the committee as an exhibit. ) 

Senator Kucuen. Mr. Ely, let me ask you a couple of questions. 
In the last proposed amendment which you offered to the committee, 
the language is as follows: 

All withdrawals and reservations of land heretofore or hereafter made by 
the United States shall be deemed made without prejudice to valid rights to 
the beneficial consumptive use of water originating in or flowing across such 
lands, theretofore initiated under the laws of the States in which such lands 
are situated. 





WATER RIGHTS SETTLEMENT ACT 311 


Is it a proper interpretation of the intention of that amendment 
that if the rights to beneficial consumptive use were not theretofore 
nitiated that there could be no rights attaching to the withdrawals 
or reservations ¢ 

Mr. Exy. That is not covered by this amendment, Senator Kuchel. 
lhis is a protection or quitclaim with respect to rights theretofore 
nitiated. If you want to go further and provide that all rights to 
beneficial consumptive use ‘of water within or without reservations, 
relating to water originating in or flowing across public lands, shall 
be acquired under State law, th at can be done. This amendment does 

ot go that far. 

Senator Kucue,. What prompts me to ask the question was the 
testimony that we all listened to yesterday from Mr. Rankin, in which 

suggested that in m: wy instances |: unds owned by the Federal Gov- 
rnment in the West were acquired originally from other countries. 
He suggested, as the opinion of the Department of Justice, that the 
[Tnited States could not constitutionally divest itself of the right to 

» use of the waters on that property. I think he used the word 

‘subjugate.” Subjugate Federal rights to those under State law. 

One of the questions of the committee is going to be just exactly 
what the Constitution means. 

Senator Warxrns. Did he not suggest control, that they could not 
lelegate control ¢ 

Senator Barretr. That is what he said, a delegation of authority 

the States over the water. 

Senator Kucue.. I don’t know that I disagree with you. I don't 
snow that would make a lot of difference. 

Senator Warkins. He seemed to make a distinction, if I remember 
| am trying to recall what he was saying. 

Senator Barrett. I think his point was that the executive arm of 
the Government was empowered to administer Federal property and 
that the Congress had no authority to delegate that power to the 

States. 

Senator Watkins. They could give the property away but they 
could not delegate control. 

Senator Barrett, That is a As long as they retained the prop- 
erty, the executive arm of the Government had to administer it, and 
ve didn’t have the authority to delegate the authority to the States to 
idminister Federal property. 

Senator Warxtns. He used this building and said we could not 
delegate to Maryland. 

Senator Barrerr. That is right. I don’t agree with his reasoning, 
but that is what he contended. 

Mr. Exy. Senator Kuchel, if I may respond to your question, I have 
a great personal and professional respect for Mr. Rankin. I am un- 
able to follow his reasoning on this distinction between the plenary 
power of Congress to give away the public lands with or without the 
water, and the inability of Congress in the exercise of the power that 
is supposed to be plenary to recognize the authority of the States to 

control the disposition of water. [f I follow him correc tly—and I may 
not understand him correctly—the argument goes like this. That the 
United States by cession from foreign countries became the owner of 
the land, and the water and everything else on those lands. It has 
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been divested of title only to the extent that you find Federal statute: 
so divesting it. That the statutes of 1866 and 1870 and 1877, whic! 
recognized rights of individuals to acquire those waters by appropr 
ation had the effect of recognizing rights which might become vested 
by such appropriation, but that the United States « ould not now recog 
nize in thte States the right to the continued or exclusive control of th 
use or disposition of waters. That it could give the States the wate 
on the public lands, quitclaim them to them, but it could not ee 
as against the United States a State system of control of those waters 
which would have the effect of requiring the United States, if it wants 
to use water or grant the use of water to someone else, to proceed under 
State law. 

If you adopt as sound the premise that the United States can give 
away its property, but it cannot delegate control of that property to 
the States, then by what argument do you recognize the validity in the 
first place of the acts of 1866, and 1870, and 1877, because it was by 
operation of State laws that the appropriations were made there that 
Mr. Rankin’s argument recognizes as now vested in the title of 
protection. 

Senator Warkrns. If you can’t do it now, you couldn’t do it then. 

Mr. Ery. Exactly. When he says we recognize as vested rights the 
rights acquired by appropriation under those statutes, he leaves to m) 
mind unanswered the question, appropr iated under whose law. Those 
appropriators proceeded under State law, and not under any Federal! 
appropriation statute. There wasn’t any and there is not any. You 
have a narrow question—a very narrow question, it seems to me—ot 
whether the United States can be required by Federal statute to apply 
to a State under its administrative proceedings for an appropriation 
to use water for strictly Federal purposes from a Federal reservation. 
That problem does not arise very often. 

For example, you can conceive of a reservation of oil shale or some 
other purpose that might be related to the war effort, and the United 
States wanted to use water to develop that property, you might have 
the narrow question of whether under the war power it can go ahead 
and do it if the reservation had been created for that purpose without 
applying to the State for permission. I suppose that in part is what 
is involved in this Hawthorne case in Nevada except that you have a 
reservation that may or may not have been made for those pur poses. 
That is not the general question of whether the United States, having 
created a national forest, may by that fact create or recognize rights 
in third parties in derrogation ‘of appropriative rights in the same 
streams under State laws ‘previously initiated. 

To my mind it does not necessarily control the use of water for 
Indians, either. 

So as you put it a moment ago, if you can’t do it now, how was it 
done in 1866, 1870, and 1877? 


Senator KucHe.. He went on to testify, as follows, at page 571: 


Mr. RANKIN. I think that the title to unappropriated waters passed from the 
United States to the various individuals who appropriated the beneficial use. 

Senator KucHreL. And who may tomorrow or the next day do the same thing? 

Mr. Rankin. That is right. The only thing that is withheld from that is the 
place of reservation. As to that, many of them have been made under direction 
of Congress and authority of it. It takes the whole bundle of real-estate property 
rights and holds them back. 
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Senator KucHEL. And holds them back, in your opinion, to the extent of the 
ential beneficial consumptive use of the land in the reservation? 

Mir. RANKIN. Except I think it would have to be reasonable. I think that the 
it will say that it has to be reasonable. But the Winters case is an example 
that in which the court said they made a treaty with the Indians and by 
at treaty it was contemplated the Indians would have such a reasonable amount 


water reserved as a part of the reservation as they would need for their 
oper life and growth and development. I don’t see any reason why in other 
ations they would not apply a similar doctrine. 


re 


[f I can paraphrase what I think the opinion of the Department 
if Justice is under the Cons stitutio n. it is that the unappropriated 
vaters are subject to use by the United States to the extent that the use 
; reasonable, regardless of what the State law provides. He makes 
t constitutional. 

Senator Warxins. May I comment on that “reasonable”? If they 
didn’t have any right to do it at all, how could they get a reasonable 
right? How ale the reasonableness of what they were doing enter 
he picture at all? 

Senator Kucue.. In whose opinion would they have no right to 
do it at all? 

Senator Warkins. His opinion is that we don’t have any right to 
do it at all if they make the withdrawal. The water comes back 
with the land under those circumstances. 

Senator Kucur.. He goes even further than that, I think, in respect 
to unappropriated waters. It is the Department of Justice’s conten 
tion that at any subsequent time the Federal Government may utilize 
those unappropriated waters up to a reasonable amount. 

Senator Barrerr. I agree with you. I think he did go further. 

Senator Warkrys. I cannot see the logic of the “reasonable.” 

Senator Barrerr. I cannot either. I think the import of his testi- 
mony, as Senator Kuchel is pointing out, makes the position of the 
Justice Department much worse, as far as the West is concerned than 
the narrow restriction of the Pelton Dam case. That was my idea 
of his testimony yesterday. 

Senator Warkrns. It gets around to what was said by the Assist- 
ant Attorney General in the Santa Marguerita complaint, as I re- 
member. They described there the paramount right of the United 
States. It almost gets around to that point. 

Mr. Exy. If I might comment, Senator Kuchel, on your point, I 
would like to refer again to the point Mr. Banks made yesterday, 
that you are dealing here with what could be a clean slate. Congress 
has plenary power. The problem is what from here on out should 
be the relation of the Federal Government and the States. I think 
plenary means plenary. If you now wish to set up a standard by 
which the United States shall conform to State administrative pro- 
cedure with respect to the acquisition of water rignts, why is that 
different in principle with what you have already done in subjecting 
the United States to the jurisdiction of State courts in the adjudica- 
tion of those rights. These rights come into recognition or are defined 
by first administrative proc edure, as Mr. Banks described yesterday, 
and later by litigation, if necessary. The United States by the Mc- 
Carran amendment is subjected to State court jurisdiction in the 
adjudication of water rights. I see no constitutional difficulty if 
you can do that why you can’t go one step further and recognize 
the State administrative proc edure that precedes that litigation. 
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Senator Watkins. I think your logic is unassailable. 

Mr. Exy. If I may, I would like to have Mr. Banks comment on 
that. He deals with this administrative problem every day. 

Mr. Banks. I would merely like to emphasize what Mr. Ely has 
said. This matter of quitclaiming, in effect, water rights which we 
have all thought of accrued heretofore under State law is an ex- 
tremely important matter. I am sure S. 863 in its present form 
fully intends to do that, and I believe Mr. Ely’s suggested amend- 
ment makes it a little more explicit. 

Senator Kucner. Quitclaiming what by who? 

Mr. Banks. I think, Senator, you have to recognize that this is 
true in California and is even more true in the other Western States, 
that most of the water originates or flows across federally reserved 
lands of one kind or another. In our opinion—that of myself and my 
legal staff—the implications of the Pelton Dam decision have thrown 
a very serious cloud over the validity of the rights which we thought 
of heretofore as being acquired to such waters. 

Senator Kucuex. Rights by private people through appropriation. 

Mr. Banks. Yes; through appropriative procedures. Upon the 
basis of those rights which we thought were firm, a good many millions 
of dollars have been spent in developing water for the use of the 
inhabitants of various States. 

Senator Warxtns. I think you might amend that and say billions 
of dollars. 

Mr. Banxs. Yes, sir. 

Senator Kucuet. I am not sure that is my understanding of this 
Pelton case. Is the contention being made that even to the extent 
that appropriation rights have vested under State law, the Federal 
Government can take those away? Is that the interpretation placed 
on the Pelton case? 

Senator Barrerr. They disclaimed that point. 

Senator Kucne.. That is what I thought. 

Senator Barrerr. There is no question about that. However, I 
think their disclaimer has to be viii with a grain of salt. In the 
Colorado case, as he testified, they made the contention that the State 
of Colorado granted some water rights to the city of Denver. The 
Federal authorities had executed an oil shale reservation which pre- 
dated the rights acquired by Colorado, and the Attorney General con- 
tended in the Blue River case that the Federal Government rights to 
the water on the stream there were superior to Colorado, even though 
under the State law of Colorado Denver was ahead of them. They 
made that contention at that time. I think they have made conten- 
tions in other cases throughout the country in line with my opening 
statement wherein I called attention to the statement of the Federal 
judge in the Washington case along the same line. 

Senator Kucner. ‘T want to be very sure that we on this commit- 
tee recognize the exact field of the problem, because Mr. Rankin yes- 
terday said in part on page 507: 

First the Court— 
and he was referring to the Pelton case— 


said very clearly that there were no vested rights involved in passing on the 
question in that case. 


Senator Barretr. That is right. 
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Senator Kucnex. If that is true, then you are dealing with first 
what authority the Federal Government has—I don’t mean author- 
what rights the Federal Government has to unappropriated wa- 

rs W jeer respect to federally held property, is that right? Is that a 

ement? That is the question here. 

Mr. Basak In part I would say so, Mr. Kuchel. I have studied the 
Pelton case decision rather carefully myself as an engineer. While it 
s true that they made that statement nontheless in listening to Mr. 
Rankin, it seemed to me that his position was that while the Federal 
Government might well recognize any rights which had vested at the 

me a reservation was made of Federal lands, nontheless the Federal 
Government had a superior right over any ‘ subsequent rights which 

might have been acquired. The timing becomes of importance there. 
Senator Kucuen. Subsequent is the key to it. I think you are right. 
If you mean by one nt any rights which are acquired thereafter by 
private people t oa portion of the yet remaining unappropriated 
\ aters 
ie BANks. Yes. That is what I have in mind. 
Senator Barretr. Before you get off that subject, let me repeat the 
tement made in that case cited yesterday of the United States v. 
A] ‘anum Irrigation District (124 Fed. Supp. 818) in the Federal 
District Court of the State of Washington in 1953. I won’t repeat 
everything that the court said in that case, but I do want to quote 
iis part of the judge’s decision : 

Lawyers for the Government demand clarification of the original opinion 
pointing to some minor errors which have now been corrected. Throughout this 

se these lawyers have been driven by a blind obsession that they could turn 
the clock back for 100 years and take away from owner's of land patented to them 
by the United States vested rights appurtenant to each parcel under the munici- 
pal law of the State without compensation. 

[ think you will see that same thought running through all of these 
cases, and I am certain that is the contention that they made, although 
| quite agree they disclaim it to a certain extent when they say they 

villing to recognize vested rights. In the Colorado ¢ase rights 
had ‘led vested and there was nothing done on the reserve lands to 
velop the water and use the water. 

Senator Kucuen. What I am trying to do is throw out for the pur 
pose of discussion maybe a place where these diametrically opposed 
opinions can be resolved. If it is Mr. Rankin’s opinion on the one 

and that the right of the Federal Government to water with respect 
to properties which are vested in the United States are circumscribed 
by reasonable—if I understand his position correctly, that is it—then 
what we are saying here is that the laws of each State which certainly 
must be co nstrued as reasonable should control. I don’t think any 

of us want a situation where the water rights that go along with the 
piece of property, no matter who owns it, can fluctuate day by day. 
So the question is whether or not the reasonableness which Mr. Rankin 
umself offers as a circumscription over the quantity of water could 
be determined by applying State law. 

I raise the question, why couldn’t it be? 

Senator Warxrys. I have difficulty with the theory of reasonable- 
ness. It seems to me if the Federal Government owns it and has a 
right to it under circumstances whether its use is reasonable is not the 
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test. It could use it to an unreasonable extent if it wanted to as one 
of the elements of ownership. 

Mr. Exy. If the power is plenary, then it means full, and either 
Congress is going to direct the executive officers to what degree 
shall or shall not be exercised, or they will use their own judgment, 
and as administrations change and peoples’ ideas change, you have 1 
fixed standard, 

Senator Barrerr. I don’t think the injection of the word “reaso; 
able” by Mr. Rankin changes the situation. I think that reasonable 
use is implied in every water right that is obtained under State law 
in all of the States of the West. That rule has been applied all the 
while. 

Senator Kucner. Actually, however, is it not true that the basis of 
California water law is the phrase “consumptive use,” so to that ex 
tent our State has constitutionally otherwise made what it believes to 
be reasonable ? 

Mr. Exy. The constitutional foundation is reasonable use. 

Mr. Chairman, I do not want to take too much of your time, but 
before I close, I would like to earnestly call to your attention another 
point made by Mr. Banks and I am glad that Senator Millikin is here, 
because what I am suggesting is that the philosophy of the 
O’Mahoney-Millikin amendment of 1944, which I previously sug 
gested be made applicable here as general law in subjecting nonco: 
sumptive uses, navigation and power, to beneficial consumptive uses, 
as a matter of general principle, whether claimed under Federal or 
State law. I now suggest that another feature of the O’Mahoney- 
Millikin amendment might be considered under suitable language. 
namely, a mandate to be laid upon the Federal officers that in the 
planning of projects, they consult the officials of the State not only 
with respect to the water rights, but the general scope of the planning. 

There is too much of a tendency of scatteration of the Bureau of 
Reclamation, the Corps of Engineers, the Fish and Wildlife people, 
the Soil Conservation people, all with good intentions, going their 
own ways and coming up with programs that ultimately are in con- 
flict with water rights claimed under State law that they didn’t take 
the trouble to find out about. All of that data in most of the States 
is centralized or correlated through some State agency, and I| suggest 
that you might properly write into your bill a direction that in the 
formulation of plans for any intrastate project you submit those 
plans to the State for comment and for coordination before submis 
sion to Congress. 

In parallel with the provisions that relate to interstate projects in 
your O’Mahoney-Millikin amendments that direct that all the pro- 
posals be submitted to the affected States with the right of comment 
to the States. If that type of coordination is carried out from the be- 
ginning in recognition of State officials, instead of so much effort to 
include them out, there won’t be the type of conflict that has brought 
about the necessity for your bill. 

One or two final comments, Mr. Chairman, if I may. The States 
are caught in this sort of dilemma. If the waters are nonnavigable 
and originate or flow across public lands, they almost inevitably 
either rise within Federal reservations or flow across one. In, such 
event, you have this floating intangible claim of the Federal Govern- 
ment against them, or they, are navigable waters in which event the 
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title of the State is recognized by the statutes but subject to the navi 

gation servitude, and then the quesion is how far can the United Ste ites 

in the utilization of the navigational servitude interfere with rights 
acquired under State law ? 

| take it your bill is ee to cut across those in the exercise of 
your plenary power 1 1 both those fields, property and commerce. 

I note today a curious lack of reference in what has been said by 
the Government departments to the State enabling acts. Each of 
these Western States, or most of them, have had something to say 
about water rights in their own constitutions which were submitted 
to Congress for approval when the States came into the Union, was 
approved or the States would not have been admitted. In the case of 
California, Oregon Power Company v. Beaver Portland Cement Com- 
pany, to which Mr. Rankin referred, the court said that the statute 
of 1877 confirmed in the States a plenary power of the control of the 
use of waters. If the statute could have that effect, what effect are 
you going to give to the constitutions of these newly formed States 
approved. by C ongress? There is a body of law to the effect that an 
enabling act constitutes a compact between the new State and the 
Congress. If the provisions of the State constitution mean anything, 
they mean that the State has proposed and Congress has acceded to 
the plenary power that Congress recognizes by the 1877 statute, that 
the State could have, whether or not it had such a constitutional pro- 
vision. I think when you discuss what can be done now by the United 
States in the control of these waters, some recognition must be given to 
the powers vested in the States when they came into the Union. 

Senator Warkins. That’s right, and I think the attorney general 
from Wyoming called attention to the fact that with respect to the 
Utah constitution it was held to be just what you described. 

Senator Barrerr. Colorado has a similar provision in its constitu 
tion, is that not right? 

Senator Minnikr. That is right. 

Senator Warkins. That was only a circuit court decision: but if 
was never appeaied to a higher court. 

Mr. Ery. Mr. Chairman, in view of the questions about constitution 
ality of your proposed bill, doubts which I do not share, IL would 
suggest your considering the advisability of adding a separability 
clause. I think each of the objectives you are setting up here is an 
objective that you would probably wish to accomplish whenever one or 
more of the others should fail. 

Senator Warkins. I think it is a good suggestion. 

Mr. Exy. Mr. Chairman, on behalf of Mr. Banks, Mr. Towner, and 
myself, we express our appreciation for the opportunity to appear here 
and hope our suggestions may prove to be of some usefulness to you. 

Senator Warkrys. I want to say the testimony from your whole 
delegation has been very helpful, i believe. It has helped point up 
the difficulties and made explanations for what has taken place in the 
past, and has outlined some very useful suggestions as to how we 
might amend this bill to strengthen it. I appreciate it very much. 

Mr. Evy. Thank you, sir. 

Senator Barrerr. I want to join, Mr. Chairman, in complimenting 
Mr. Ely and Mr. Banks for their splendid statements before this com 
mittee. 
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Mr. Banks. It has been a privilege to appear. 

Senator Warxins. Thank you. 

Senator Barretrr. Mr. Chairman, may I have unanimous consent 
to insert in the record at this point a letter addressed to Senator An- 
derson, chairman of this subcommittee from the Chamber of Com- 
merce of the United States under date of March 19, endorsing this 
bill? 

Senator Warxrns. It may be inserted in the record. 

(The letter is as follows :) 


CHAMBER OF COMMERCE OF THE UNITED STATES, 
Washington, D. C., Mareh 19, 1956. 
Hon. CLINTON P. ANDERSON, 
Chairman, Subcommittee on Irrigation and Reclamation, 
Committee on Interior and Insular Affairs, 
Senate Office Building, Washington, D. C. 

Dean Senarorn ANDERSON: The Chamber of Commerce of the United States 
strongly supports the principles of S. 863, which would affirm the jurisdiction 
of the States over their own water resources, 

For nearly a century it has been the established concept that western water 
rights are dependent on, and are determined by, State law. It has been gen- 
erally conceded that the Desert Land Act of 1877 rendered western waters subject 
to appropriation under State law. Many Federal laws, including the Federal 
Water Power Act of 1920, have expressed this intent. 

Recently, however, some doubt has been cast on the validity of the principles 
of State water law, particularly in Oregon, as the result of a Supreme Court 
decision in the Pelton Dam case. The uncertainty caused by this decision points 
up the need for Congress to fully affirm, restate, and reinforce Federal recog- 
nition of State water laws. 

The national chamber has long recognized the unusual situation of limited 
water resources in our arid and semiarid regions, and has been in accord with 
the great body of law which has developed in these States to not only encourage 
but also protect the development of these limited resources and the economy of 
this region. 

The States themselves, and not the Federal Government, have a proprietary 
interest in and right to the ultilization and control of their own water resources. 
Such interest and right should not be withdrawn by any court of law or by 
any act of Congress. On the contrary, these interests and rights should be 
strengthened so as to preserve and protect to the fullest lawful extent both 
the established and the potential uses of western water resources. 

While each State should have final authority to determine use and control of 
its water resources, the Federal Government should exercise its authority only 
to the extent of existing law. In applying the Federal Power Act, for example, 
the Federal Power Commission should give due consideration to the actions of 
State commissions regarding interstate waters, but should not interfere in 
purely intrastate streams, particularly if these are nonnavigable. 

It is important, therefore, that each State have adequate administrative 
machinery to carry out its own water laws, with final authority vested in a 
single State agency. Such agency should make its decisions on water-resources 
development on the basis of the findings of other State agencies charged with 
examining such uses of water as fish, wildlife, recreation, and quality control. 
It is important, also, that Federal authority recognize but not attempt to over- 
rule such final State authority. 

In its exercise of national interests in navigation, reclamation, flood control, 
or other water use, the Federal Government should not use the commerce clause 
of the Constitution or other authority as an excuse to encroach upon water uses 
as established by the State. 8S. 863 would provide that their rights to use and 
control water resources would not be abridged, modified, or superseded by 
Federal courts, laws or agencies. 

I would appreciate it if you would make this letter a part of the record of the 
hearings on this legislation. 

Cordially yours, 
CLARENCE R. MILES. 
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Senator Watkins. Mr. Ely, when you go over your testimony, 
would you be willing to put down the citations of the cases you 
referred to? It will save us a lot of time. 

Mr. Exy. Yes, sir. 

Senator Barrerr. Also, Mr. Chairman, I have a letter addressed 
o Senator Murray, chairman of the committee, from the firm of 
Wilkinson, Cragun, Barker & Hawkins, calling attention to protecting 
he Indians of the country with reference to this bill, and I ask 
inanmous consent to insert it in the record at this point. 

Senator Warkins. Without objection, it will be so inserted. 

(The letter is as follows :) 


2 
t 


VILKINSON, CRAGUN, BARKER & HAWKINS, 
Washington, D. C., March 21, 1956. 
3. Stth Congress. 
JAMES E, MURRAY, 
lnited States Senate, 
Washington, D. C. 
sn SENATOR MurRAy: We are writing on behalf of our clients, the Con- 
ated Salish and Kootenai Tribes of the Flathead Reservation, Mont., and 
‘ problems respecting their irrigation rights in the event 8. 863, 84th Con- 
as proposed with amendments heretofore circulated by Senator Barrett, 
adopted in its present terms. While we have no reason to believe that the 
any extent intended to restrict the rights of Indians or Indian tribes 
rsons Claiming under them, we do feel that an amendment ought to be under- 
which would make the matter plain. 
ve have covered the matter rather fully in a letter to Senator Barrett; and 
ake the liberty of sending a copy to you with this letter. 
behalf of the Confederated Salish and Kootenai Tribes of the Flathead 
rvation we respectfully request your support for language which will fully 
the rights of the Indians and of non-Indians claiming under them. 
Very respectfully yours, 


JOHN W. CRAGUN. 


WILKINSON, CRAGUN, BARKER & HAWKINS, 
Washington, D. C., March 20, 1956. 
Re S. 863, S4th Congress. 
Hon. FRANK A, BARRETT, 
United States Senate, 
Washington, D .C. 

My Dear SENATOR BARRETT: There have come to our attention the above bill 
and its companion bills in the House of Representatives, all respecting State 
control of irrigation waters.in the arid States. We represent four Indian tribes 
who have some concern with the bill; namely, the Northern Arapahoe (who, 
with the Eastern Shoshone, are located on the Wind River Reservation in 
Wyoming) ; the Confederated Tribes of the Flathead Reservation in Montana; 
the Spokane Tribe of Washington, and the Klamath Tribe of Oregon. The bill 
poses questions concerning the tribal lands, the lands allotted to members, and 
the rights of non-Indians who have purchased tribal lands or allotted lands 
which passed into fee-simple ownership. The bill leaves those problems un- 
answered save as the course of litigation over its provisions may serve to make 
the intent of the act clear. We suggest that it would be advisable to clarify the 
act in these respects, which we will detail. 

Certain rights to waters for irrigation purposes exist in Indian tribes and 
their members as a result of their prior, aboriginal ownership of the lands in- 
cluded in their reservations. Those rights have never been ceded to the United 
States in the first place; and the treaties establishing reservations for the 
Indians were “not a grant of rights to the Indians, but a grant of rights from 
them—a reservation of those not granted.” United States v. Winans (198.U. S.. 
371, 381). Specifically it is held with respect to waters flowing through or 
bordering the reservation that the Indians reserved enough water to take care 
of their lands when their advance in civilization was such that they could make 
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use of it; and to the contention that they had ceded the waters, the Supreme 
Court answered nearly half a century ago: 

“The Indians had comamnd o fthe lands and the waters—command of all 

“The Indians had command of the lands and the waters—command of all their 
beneficial use, whether kept for hunting, and grazing roving herds of stock, or 
turned to agriculture and the arts of civilization. Did they give up allthis? Did 
they reduce the area of their occupation and give up the waters which made it 
valuable or adequate? * * * 

“* * * The power of the Government to reserve the waters and exempt them 
from appropriation under the State laws is not denied, and could not be (The 
United States v. the Rio Grande Ditch & Irrigation Co., 174 U..S. 690, 702; 
United States vy. Winans, 198 U. 8.371). That the Government did reserve them 
we have decided, and for a use which would be necessarily continued through 
the years. This was done May 1, 1888, and it would be extreme to believe that 
within a year Congress destroyed the reservation [by the act admitting Montana 
into the Unien] and took from the Indians the consideration of their grant, 
leaving them a barren waste—took from them the means of continuing their 
old habits, yet did not leave them the power to change to new ones” ( Winters 
v. United States (1908), 207 U. S. 564, 576, 577-8). 

This doctrine was reaflirmed in 19389 (United States v. Powers, 305 U. 8. 527, 
582-3), where it was held to apply to a purchaser through mesne conveyances 
of allotted Indian land which had been patented in fee, and who had long used 
water from reservation sources on the land involved. It has also been held that 
the purchaser of an allotment has the right to irrigate such increased acreage 
as he might with reasonable diligence place under irrigation (United States v. 
Hibner (D. C., id., 1928), 27 F. 2d 909). 

This rule of the Winters case, and its corollaries, is a rule of property; it 
measures the rights not only of Indian tribes and Indian allottees, but of their 
purchasers. There seems never to have been any considerable difficulty with 
it; the Indian priority is well known and has been established law for a long 
time; conveyances of Indian lands regularly have been made in reliance on 
it, and acquisitions of water rights made subject to it. As a result, Congress 
may not take or destroy that right without assuming liability to make just com- 
pensation for its taking, whether from Indians or their alienees. (See28 U.S. C., 
see. 1505.) Of course, we have no particular reason to believe that it is the 
purpose of this bill to take or destroy those rights. It appears to be the pur- 
pose to deal with only such rights as pertain to the public domain. If that be 
the correct understanding, we suggest the advisability of providing explicitly that 
nothing in the act shall be construed to impair any existing rights of Indians, 
Indian tribes, and persons claiming under them, which they shall continne to 
enjoy to the same extent as if this act had not been passed. 

Adoption of such a provision will avoid other difficulties of interpretation of 
the present language: At one time the Indian office undertook State filings 
on water rights used by Indian projects and individual Indian allottees. U1- 
timately, following the decision of the Winters case, the Indian Office ceased 
this practice, and (save in scattered or individual cases, as where an individual 
Indian out of abundant caution undertook to get a State certificate) there has 
been no general compliance with the State practice for a generation or more. 
We are informed that the Indian Office instructed its irrigation people not to 
comply with the State system for fear of giving the impression that there had 
been an abandonment of additional rights recognized by the Winters case. 
If it were held that only the State law applied to Indian properties pursuant 
to this legislation, then a non-Indian with actually a later appropriation of 
water might prevail in an adjudication over the earlier Indian appropriator 
(or his alienee )simply because, pursuant to the then-current law and the in- 
structions of the Indian office, the Indian had not complied with the State law 
at the time of his appropriation of water yet his appropriation was not so old 
as to be entitled to grandfather rights under the water laws of the particular 
State. It follows that this legislation might be interpreted as actually bring- 
ing about a reversal of the usual rule of prior appropriation for a beneficial 
use. Such difficulties could be overcome by the amendment we have suggested. 

The amendment we are suggesting might conveniently be made to section 4 
of your bill (S. 868, amendments, 84th Cong., 2d sess.), by adding thereto the 
following: 

“Nothing in this act shall be construed to impair any existing rights to water 
of Indians, Indian tribes, and persons claiming under or through them, which 
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shall continue to enjoy to the same extent as if this act had not been 
passed.” 

We are taking the liberty of sending a copy of this letter to the House spon- 
ys of the legislation, and to other congressional representatives of the tribes 
ve represent, set forth above. 

Very respectfully yours, 
JOHN W. CRAGUN. 

Senator Warkrins. Mr. Robert Morrison, attorney general of Ari- 
ona, will be the next witness. 


STATEMENT OF HON. ROBERT MORRISON, ATTORNEY GENERAL OF 
THE STATE OF ARIZONA 


Mr. Morrtson. I am Robert Morrison, the attorney general of 
(\rizona. This was a last minute getup for me to get here, and I 
have not prepared copies of what observations I shall make here 
today, but I wonder if the committee will permit me to file within 

‘next few days a résumé of what I have to say. 

‘Senator Warkrys. You may do that. It would be helpful if you 
cite cases as I just requested of Mr. Ely. 

Mr. Morrison. I shall do that. 

(The résumé had not been received at the time the hearings were 
printed. ) 

Senator Warktns. We are glad to have you Ww ith us even though 
you have not been able to prepare a written statement in advance. 
~ Mr. Morrison. Thank you. I wonder if it would be appropriate 
it this point to ask a question. I have a been at these hearings. 
| do not know whether the question of underground water has been 
raised, or whether this bill in the minds of the framers and Senator 
Barrett contemplates to cover underground wate, 

Senator Barrerr. Mr. Chairman, I might say that it has been ‘dis- 
ussed heretofore, and I think on the first day of the hearings I indi- 
cated to the State engineer from Nevada that I would be agreeable 
to amending my bill and making provision for underground water, 
as well as surface water. I think it could and should be done. 

[ might say I said then that in my judgment underground waters 
were included in the general terms of the bill but that there would 

‘no harm at all in making it definite and certain. Tam quite certain 
the committee will do just that. 

Mr. Morrison. I am glad to hear that, Senator, because I have 
been reading the bill, and I have been a little hesitant as to whether 

does or does not. I would say it does. But I thought if it was 
the intention of the bill to cover underground water, it might be 
spelled out. 

I shall this morning principally emphasize the underground water 
problem in Arizona rather than the surface water. I think that mat- 
‘er has been pretty thoroughly covered. ‘To do that I would like to 
point out a little bit about Arizona’s history because I think Arizona’s 
seriousness as far as water is concerned should be brought to the 
attention of this committee. I think all of you are familiar with the 
Arizona-California lawsuit dealing with the Colorado River, but we 
have other problems than that. 

Senator Warxins. There have been some slight references made to 
it in this hearing. 
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Senator Barrerr. We have heard about that directly or indirectly, 

Mr. Morrison. We have in Arizona a very serious underground 
water problam. For instance, our population since 1950, which indi- 
cated there was something under three-quarters of a million, has 
exceeded well the 1 million figure. For domestic as well as agricul- 
tural use, we have had a very serious problem in recent history inso 
far as underground water is concerned. 

To emphasize that point, may I call attention of this committee 
to the fact that 73 percent of all of the land in Arizona which totals 
something like 72,838,000 acres is either owned by the Federal Govern- 
ment or is under the control of the Federal Government. Of that 
amount, 27 percent is Indian reservations. So the exercise by the 
United States—let us call it promiscuous exercise by the United 
States—of their right to do as they see fit of underground water would 
have a very critical bearing on the State of Arizona. To point up 
and emphasize that point, I would like to point up the fact that the 
recent underground water history of Arizona is such that our agri- 
cultural economy is principally in the central Arizona, in the Yuma 
district, and Phoenix, and some in the Pima area, some in Graham 
County. The major portion of the agricultural area is found in 
Maricopa and Pinal Counties. We are farming something like 
1,200,000 acres of land, of which 775,000 of it falls in the counties of 
Maricopa and Pinal, Phoenix being located in Maricopa County. 
Of that 775,000 acres that are being farmed, 301,000 acres are wholly 
dependent upon underground water. The other four-hundred-thou- 
sand-some-odd acres are being irrigated from reservoirs and other 
sources. 

The pumping of water for the 301,000 acres in these two counties 
has resulted in a rapid decline of the water level. ” the past 10 
or 15 years, it has averaged something like 10 feet a year. As a result 
of many surveys, one by the United States Geological oe. say 
one, although the Survey has a continuing survey of our water re- 
sources in Arizona—together with Arizona’s survey, it became evident 
that something had to be done to stop the rapid decline of water. 
Arizona in 1948 adopted an underground water code. This morning, 
while I was looking at our code, I thought it might be well that I 
read to you the declaration of policy in the adoption of that under- 
ground code. 

It reads as follows: 


Declaration of policy: The United States Geological Survey reports based on 
studies covering a long period of years indicate that large areas of rich agricul- 
tural lands in Arizona are dependent in whole or in part upon ground water 
basins underlying such lands for their water supply and that in a number of 
such basins withdrawals of ground water greatly in excess of the safe annual 
yield thereof is converting the lands of rich farming communities into critical 
ground water areas to the serious injury of the general economy and welfare 
of the State and its citizens. It is therefore declared to be the public policy 
of the State in the interest of agricultural stability, general economy and welfare 
of the State and citizens to preserve and protect the water resources of the State 
from destruction and to provide reasonable regulations for the designation and 
establishment of such critical ground water areas as may now or hereafter exist 
within the State. 


That was a declaration of policy of our State in 1948 and consistent 
with that certain statutes were enacted to the end that water would be 
conserved. Certain areas were declared to be critical. New wells 
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were prohibited from being brought into existence. New land was 
prohibited from being farmed. In other words, no further reclama- 
tion in Arizona was permitted in these areas. 

As I pointed out earlier, Maricopa County and Pinel County areas 
were the most critical, Pinel by far the most. ‘The reason I emphasize 
Pinel is because you have here about the Pelton case, and the Haw- 
thorne ease. I understand the engineer from Nevada has made his 
ippearance before you and what the attitude of the commandant of the 
12th Naval District has been in Nevada. I want to point out that we 
have a similar experience in Arizona dealing with Indian reservations 
and the attitude of the Bureau of Indian Affairs in our State. 

Incidentally, I am told that the Interior Department has endorsed 
this bill. However, evidently in some cases the left hand has been 
doing things that the right hand was not for because that has happened 
in the State of Arizona. I shall dwell on that in a moment. I know 
it is getting close to lunch time, and I shall go through my observa- 
tions quite rapidly, but I do want to touch upon it and emphasize it, 
if [ can. 

Senator Warkrns. I may advise you that if you do not finish before 
we recess for lunch period, that we will give you an opportunity after 
we resume this afternoon. 

Mr. Morrison. I think I can do it in 10 minutes more, if I may. 

Senator Watkins. I didn’t want you to neglect any part of your 
presentation because of the lunch period. 

Mr. Morrtson. I am here to gain all the sympathy that I can gain 
from you gentlemen, and I want to emphasize that, but I will not 
lengthen my observations. 

As I pointed out, we have a situation in Arizona that was created 
subsequent to the Pelton Dam case which I shall now diseuss. I think 
that all of you are familiar with the Hawthorne case. 

Senator Watkins. Weare. It has been discussed. 

Mr. Morrison. May I say this, that the question has been raised here 
while I have been here this morning as to whether the meaning of 
the Pelton Dam case is or what it means or what it says. As I see that 
case, it is not very much what the Supreme Court of the United States 
had to say about that case, but it is what interpretation that the Fed- 
eral agencies have placed upon it. The attorneys for the Bureau of 
Indian Affairs, the attorneys for the Justice Department and others. 
I think that the Hawthorne trouble crops up from the interpretation 
that the commandant of the 12th Naval District placed upon the 
Pelton case. They contend that in all likelihood the action taken in 
Arizona is also the result of the Pelton case, and the interpretation 
placed upon it. 

Some may disagree with me, and I shall refer to the Winters case 
just briefly in my observations. 

In Arizona, as I pointed out, 27 percent of our land consists of Indian 
reservations. I emphasize that, because an incident occurred on an 
Indian reservoir. The challenge that we see in the Pelton Dam case 
is that here are 73 percent of all of our territory under Federal juris- 
diction, and if the Federal Government or its agencies should step in 
and do as they please with our underground water, we are going to be 
in bad trouble. 
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We, of course, are for that reason wholeheartedly endorsing without 
any equivocation or qualification of the bill. We want to go on record 
in doing that. 

The problem that we have now in Arizona is simply this: Up until 
the Pelton Dam case as far as we could tell—I say we could tell in 
discussions with the Bureau of Indian A ffairs—there was no effort 
made to do anything inconsistent with the underground code of 
Arizona. In other words, up to that point the Federal agencies 
involved followed—let us put it this way—did nothing that was incoi 
sistent with our underground water code. Shortly after the Pelto 
Dam case—if I recall correctly that case was decided in June of 1955 
somewhere in August or September of 1955 the Bureau of Indian 
Affairs authorized and approved a well-drilling reclamation project 
on the Indian reservation. The particular reservation happens to be 
located in the Sacaton area, and it is right in the heart of the Pinel 
County critical area. 

May I just exhibit the particular chart that has been prepared by 
the United States Department of Interior, Geological Survey, in the 
particular area involved. This chart covers from the years 1940 to 
1954, and indicates the drop. 

This is the chart showing the drop that starts from zero and it is 
the minus of this particular area. This is the most critical area we 
have in Arizona. Right in the heart of this critical basin, the Bureau 
of Indian A ffairs authorized the drilling of wells. 

Senator Warkins. Did they attempt ‘to comply with the State law ? 

Mr. Morrison. They made no attempt. They told us that State 
law did not apply. I discussed the matter with the regional director 
of the Bureau of Indian Affairs. I have had correspondence with 
Mr. McKay’s office. I took a little threatening attitude about it that 
I was going to get injunctive relief, and any other kind of relief I could 
think of, but up to this point we have not taken any active court action 
to try to assert our position. 

I do want to call to the committee’s attention the fact that we did 
object to it. We had many conversations. We felt not only from a 
legal standpoint, but from the standpoint that whatever was good for 
the nonreservation people of Arizona.was good for the Indians, because 
in the end result, if we didn’t have a drink of water, the Indians would 
not have a drink of water. It was absolutely necessary that if water 
conservation indeed had any basis or standing in our State, that it was 
important that the conservation program be followed. 

May I inject this. The explanation I got from the local Bureau 
head in the State of Arizona was to the effect that they felt that they 
were trustees of Indian land and that it could be construed, and it is my 
understanding in some areas in actions by the Indian tribes against the 
United States, the charge has been that the trusteeship has resulted in 
negligence, and damage had been done to Indian tribes, and it is my 
understanding that such recovery has been made. 

Senator Warxins. We had a case in the Menominee Reservation 
where they thought the United States did not manage the timberlands 
the way they should, and they won a suit for $8 million. 

Mr. Morrison. That is right. They gave that argument to us that 
if they did not go ahead with this project that they might conceivably 
some day be charged with negligence. They ree ognized the fact that 
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in this particuls ir area—this is their statement and not mine, and I 
don’t stand by it—we agree in probably 10 years the water basin there 
as a result of both nonreservation and reservation pumping, if that 
plan continues, will be completely emptied, and the area will go to 
desert. That was their statement, and not my statement in my oflice. 

It seems to me that the exercise by the F ‘ederal Government and its 
agencies of any action, that would hurt the economy of the State and 
welfare of the State of Arizona would likewise also hurt the ee onomy 
of the Indians and their welfare. Strange as it may seem, I would 
probably take a more sympathetic attitude about this matter if the In- 
dians themselves were farming this land for their own use. But on 
the contrary, what has been done is that the land has been leased or 
some arrangement has been made where nonreservation white farmers 
who cannot reclaim any further land, living outside of the reservation, 
and who cannot expand any further, are the ones that are going to farm 
this land, and are the ones that are carrying on this activity and for 
a pittance. The Indians are getting a pittance out of it. 

Together with that fact, I just want to call your attention to the fact 
that actually in the end result the Indians are not going to get any 
vreat. benefit. 

I don’t want it understood here that I am adverse to helping the 
Indi ins and to try to integrate them in our community to become full 
fledeved Arizonians because we are str iving very hi: ird for that, and I 
want to go on record that I am in favor of assisting them. I think we 
owe them a lot, and I am certainly in accord with doing anything that 
would be of benefit to Indian tribes in Arizona, and everywhere else 
in the country. 

On the other hand, it seems that if this action by the Federal Gov 
ernment is going to ultimately not only result in their destruction but 
the other people of the State, in the end result they have not done 
any good. For that reason, I think the Barrett bill, if it incMides 
underground water—whether it does or not—we are going to be for it 
because we think it is a policy and philosophy that is consistent with 
past activities by the United States Government. 

In that connection may I call this to your attention. The Reclama 
tion Act of 1902 no doubt has been called to your attention, and the 
Flood Control Act of 1944, and the Federal Power Act, and the other 
acts which carry the same basic policy and philosophy. This gets into 
another field, but let us go back to Daniel Webster’s day, and see 
what they did. 

They did not have any water problems at that time. They had 
problems dealing with individuals and personal conduct. “They 
adopted the Assimilative Crimes Act. I don’t want to illustrate this 
to be on point here, but to give you the same policy and same phi- 
losophy. The United States Government recognized that because of 
its large ownership of territory within the States that there would 
be chaos and a ridiculous situation would result if State laws de: ling 
with crime were not followed to prevent that sort of thing. What we 
know as the Assimilative Crimes Act was adopted before 1800, which 
made an act committed on Federal property and Federal jurisdiction 
a crime if that act was a crime in State jurisdiction. In other words, 
by reference it made it a crime of the United States if it was a crime 
of the State involved. 
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There you have the same basic philosophy, an attempt to conform 
and follow State laws. You have it showing up in the Reclamation 
Act of 1902. You have it in the Flood Control Act of 1944. You 
have it in the Federal Power Act, and some other acts that there is no 
use pointing up because I am sure they have been pointed up. 

I point those things out to this committee, and I am sure that the 
committee is well aware of it, that this is merely a continuation of 
what has been done by the Government. 

[ didn’t hear Assistant Attorney General Rankin. I know him. 
But I understand yesterday—and I think Mr. Ely very aptly pointed 
out that his whole argument boiled down was the United States Goy- 
ernment could give the whole cake away but it could not cut a little 
slice and give it away. It was all or nothing. 

I have not studied the constitutional aspects of this bill, but in my 
opinion, if an is any shortcoming that needs a little drafting, 
it can be done. I don’t think his argument that the United States 
can give all of the land away, but c: :nnot concede some jurisdiction, is 
tenable. 

I hope I have called to this committee’s attention the critical situa- 
tion of Arizona. May I add just one other thing. I think the commit- 
tee is well aware of the fact that the Military Department of this 
country has embarked on a dispersal program. That Arizona is one 
of those favored States that the Military Department thinks that 
military establishments should be established. We have a great many 
military establishments. We have many industries now “there con- 
nected with the defense program and others coming in. Our good 
friends from California, in case of war, I think, should realize that 
when the Californians come to our State for defense purposes, that 
we have a drink of water for them. So it is important that the con- 
servation program of the State of Arizona is carried out thoroughly. 

Mr. Chairman, I want to thank you and the committee for giving 
me the opportunity to give you an unprepared statement of Arizona's 
position. I want you to know that everyone in Arizona on the official 
side of the picture is fully in accord with the purposes and policy of 
this bill. If any improv ements can be made, we are all for that. Even 
if the bill does not encompass underground water, we are still for it, 
because we do have a little bit of water running around there, although 
Mr. Ely is trying to take away our Colorado River from us. But never- 
theless, we want to support this bill. Thank you. 

Senator Warkrys. I think you made a showing that at least in the 
case of Arizona that the situation is not hy pothetical at all. You have 
an immediate threat already being carried out to interfere with what 
you always understood was the right of Arizona as to the control of 
waters within the State. 

Mr. Morrison. Yes: that is correct. 

Senator Watkins. Under those circumstances you have presented a 
very strong reason why this bill should be speedily enacted. We thank 
you very much for your presentation. 

Mr. Morrison. Thank you, Mr. Chairman. 

Senator Warxins. The subcommittee will be in recess until 2 p.m. 

(Thereupon at 12:20 p. m., a recess was taken until 2 p. m., the 
same day.) 
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WATER RIGHTS SETTLEMENT ACT 
AFTERNOON SESSION 


Senator ANDERSON. The committee will be in order. 
We will hear from Mr. Welsh now. 


STATEMENT OF WILLIAM E. WELSH, SECRETARY-MANAGER, NA- 
TIONAL RECLAMATION ASSOCIATION, WASHINGTON, D. C. 


Mr. Wetsu. Mr. Chairman and members of the committee, with 
your permission and in the interest of time, I would like to file my 
statement and have it made a part of the record. 

Senator ANDERSON. We appreciate your cooperation very much, Mr. 
Welsh. 

Mr. Wetsu. I guarantee it will not take nearly as long to make the 
comments I want to make as it would to read the statement. 

(The statement referred to is as follows:) 


STATEMENT BEFORE SENATE SUBCOMMITTEE ON IRRIGATION AND RECLAMATION ON 
AMENDMEN'S TO S$. 863 By SENATOR BARRETT AND OTHERS 


By William HE. Welsh, secretary-manager, National Reclamation Association, 
Washington 4, D. C. 


My name is William BE. Welsh. I am secretary-manager of the National Recla- 
mation Association, -a position that I have held for the past 7 years. 

The National Reclamation Association was organized in Salt Lake City in 
1932 primarily for the purpose of saving the reclamation program for the West. 
It has included among its membership continuously since that time not only the 
representatives of all of the major irrigation districts and canal companies of 
the West but also without question the outstanding leaders of reclamation from 
each of its 17 member States. Included also among its membership during all of 
these years have been the leading irrigation engineers as well as irrigation and 
reclamation attorneys, men who are well versed in all of the problems inherent 
in western water law. 

The question of control and jurisdiction over the streams of the West by the 
17 Western States comprising the area lying west of the 98th meridian has long 
been a matter of concern to the National Reclamation Association, 


NRA CONCERN DATES BACK TO 19387 


The first resolution adopted by the association on this subject was in Octobe 
937 when the annual meeting was held in Casper, Wyo. Each succeeding year 
strong resolutions were adopted in defense of the principle that the States have 
and should retain jurisdiction and control over the appropriation and use of the 
various streams of the West. « 

In 1942 two resolutions were adopted on this subject. Resolution No. 9 of that 
year authorized the appointment of a special committee of five members of the 
association to present the matter of State control of nonnavigable waters to the 
governors of the several States with the request that suitable provision be made 
by statute and appropriation for the appointment and payment of necessary ex- 
penses of representatives of each of such States to assemble data and make a 
thorough study of the rights and powers of such States to control all waters non- 
navigable in fact ane do all things that may be necessary and appropriate 
whether by way of conferences, court appearances or otherwise to protect prop- 
erly the rights of the several States. 

Pursuant to the provisions of that resolution, the then president of the Na- 
tional Reclamation Association, Mr. O. S. Warden, Great Falls, Mont., appointed 
a committee of eight with Judge Clifford H. Stone, Denver, Colo., as chairman 
of the committee. The late Judge Stone was well known throughout the entire 
Nation and recognized as one of the outstanding authorities of the first half of 
this century on western water law. Other members of the committee, which 
included a number of other prominent and outstanding water attorneys, included : 
George T. Cochran, A. E. Chandler, Gus T. Backman, Wardner G. Scott, Ralph 
L. Carr, Fred Cunningham, and Jean §. Breitenstein. The report of this com- 
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mittee submitted to the association at the following annual meeting in October 
1943 has long been recognized as one of the outstanding documents ever pub- 
lished by this association. The recommendations of this committee will be set 
forth a little later in this statement. 

Following is the resolution adopted by the National Reclamation Association 
at the last annual meeting in Lincoln, Nebr., October 1955 which deals with this 
this particular subject. 


RESOLUTION NO, 3 SUBJECTION OF ALL FEDERAL AGENCIES TO STATE WATER LAWS 


Whereas the authority to regulate and control the appropriation, distribution, 
and use of ground water and the waters of streams arising in States lying wholly 
or partly west of the 98th meridian is properly the exclusive sovereign right of 
these States; and 

Whereas existing laws have not brought about clear and uniform practice in 
accordance with said principles by all Federal agencies and officers having to 
do with use or development of water resources; and 

Whereas the recent decision of the Supreme Court of the United States in 
the Pelton Dam case (Federal Power Commission v. State of Oregon, 349 U. § 
435) is presently being interpreted erroneously by various Federal agencies to 
exclude them from the necessity of complying with State water laws; and 

Whereas this interpretation peints to the urgent need of a Federal law 
requiring all Federal agencies to obtain water rights in compliance with State 
water law whenever water rights are required in connection with projects, 
development, or use on Federal or other lands within affected States ; and 

Whereas this interpretation of the Pelton Dam case established a dangerous 
precedent because it has already been used by one agency of the Federal Gov 
ernment as a basis for its refusal to complete its appropriation for ground water 
as required of all water users under the laws of Nevada, on the grounds that 
the wells are on reserved lands of the Government: Now, therefore, be it 

Resolved ‘by the National Reclamation Association, That the Congress be urged 
to pass legislation to the effect that within the States lying wholly or partly west 
of the 98th meridian and subject to water rights heretofore established in their 
respective States, all navigable and nonnavigable waters together with under- 
ground water be reserved for beneficial use pursuant to State laws; and be it 
further 

Resolved, That Federal agencies, permittees, licensees, and employees of the 
Federal Government, in seeking the use of water for any purpose in connection 
with Federal programs, projects, activities, licenses, or permits, shall as a con- 
dition precedent to the use of any such water, acquire rights to the use thereof 
in conformity with State laws and procedures relating to the control, appro 
priation, use or distribution of such water. 


LEGISLATIVE COM MITTEE 


The NRA legislative committee, at its meeting held in Washington, D. C., on 
January 25 of this year, in its progress report stated “the general objectives of 
the bill (S. 863) should be endorsed ang every effort be made to secure the con- 
sideration of this legislation by the Conress. * * * We urge the official repre- 
sentatives of the association to assist in every way in the further preparation 
of this legislation and its presentation before the commitees of Congress when 
hearings are held.” The report of the legislative committee was approved unani- 
mously by the board of directors January 26, 1956. 


PRESERVATION OF INTEGRITY OF STATE WATER LAWS 


The outstanding committee previously referred to submitted a report to the 
association in October 1943, entitled “Preservation of Integrity of State Water 
Laws.” A copy of that report is hereby filed with this committee so that it will 
be available to the members. In addition to the report and recommendations 
of that committee, I would also like to call to your attention, beginning on page 
146 of the report, the copies of joint resolutions and memorials passed by the 
State legislatures of seven Western States setting forth the policy of each State 
to maintain jurisdiction and control over the right to the use of the waters of the 
respective States. 

The recommendations of that committee will long be remembered because of 
the comprehensive manner in which the committee dealt with the subject of 
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eontrol, regulation, and utilization of water in the arid and semiarid areas of 
the United States. 

These recommendations are as follows: 

1. That the control, regulation, and utilization of water in the arid and semi- 
arid areas of the United States be in accord with the principle that the highest 
ise shall be for domestic consumption and for growing crops; that multiple-use 

r power projects shall be so designed and operated that domestic and irriga- 
ion needs shall at all times be paramount to the requirements of hydroelectric 
nergy production; and that the imposition of Federal jurisdiction under the 
ommerce clause to maintain navigable capacity and regulate floods in lower 
reaches of rivers having their sources in the arid and semiarid region, should 
recognize the maximum use of water for irrigation purposes. 

2. That appropriate steps should be taken to resist resort to the commerce 
clause of the Federal Constitution, through various legislative enactments and 

liberal construction thereof by judicial decrees; as a means of imposing com- 
nlete Federal control of water resources in disregard of applicable State water 
aws. 

3. That the States oppose the creation of Federal regional authorities for the 
control of the planning, construction, and operation of water-development projects 
as being inimicable to the preservation of the State control over water resources. 

t+. That in pending and all future litigation, the States unite in opposing the 
Government claim of the ownership of unappropriated waters of nonnavigable 
streams; that all necessary steps be taken to encourage compliance with the 
provisions of section 8 of the Reclamation Act of 1902 by the Secretary of the 

Interior ; and that State officials resist the initiation of water rights for reclama- 
tion projects by means of a reservation of water by the Secretary of the Interior 
under the claim of Government ownership of all unappropriated water. 

5. That in the interests of economy, avoidance of duplication of effort and the 
attainment of the highest use of the limited water resources of the West for all 
beneficial purposes, the States seek through action of the Congress, or by other 
effective means, to obtain the correlation of the activities of all departments, 
bureaus, and agencies of the Government engaged in water development and 
flood control. 

6. That in the formulation of plans for basin development and in the author- 
ization of specific projects, steps be taken to insure both the recognition of ap- 
plicable State taws and the appropriate coordination of Federal and State juris- 
dictions over the waters involved in such plans or projects. 

7. That to assure the most efficient use of waters for multiple purposes, to 
provide for amicable division of waters among States, to remove all Causes, 
present and future, which might lead to controversies, to promote interstate 
comity, to recognize that the most efficient utilization of waters within a basin in 
the arid and semiarid West is for beneficial consumptive use, to preserve the 
integrity of State water laws, and to promote joint action by the States and the 
United States for the utilization of the water resources and the control of 
destructive floods, studies be made in various basins to determine the desirability 
of interstate compacts and encourage the making of such compacts. 

‘. That to attain the objectives set forth in the last preceding paragraph and 
0 lay the groundwork for possible compactmaking, serious and immediate con- 
sideration be given to the formulation of basin States committees; that such 
committees make every reasonable effort to cooperate with interested Federal 
agencies. 

%. That consideration and study be given to a proposal that in the national 
interest to provide for the reclamation of public lands and to preserve the best 
economy of a large section of the United States, the Congress adopt legislation 
recognizing that the paramount and most beneficial use of water west of the 98th 
meridian, or other designated line, is for beneficial consumptive use; and that 
all Federal agencies dealing with water in this region be required to observe this 
policy and that it be mandatory that any appropriation of water for beneficial 
consumptive use for projects planned, constructed, or operated by them in that 
region be in full conformity with applicable State laws. Such legislation should 
make appropriate and reasonable provision in compliance with the commerce 
clause for the maintenance of navigable capacity of major rivers which arise in, 
the arid region and serve the ends of commerce in their lower reaches. 

10. That while insisting upon the preservation of the integrity of State water 
laws, the States recognize the legitimate application of Federal jurisdiction and 
endeavor to coordinate it with the State jurisdictions over the appropriation and 
use of water for beneficial purpose; and that the States of the West resist a 
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policy, recently evidenced by the activities of some Federal agencies, bureaus, and 
departments, apparently designed to secure an unassailable Federal control of a 
limited and vital western resource in disregard of State laws and the established 
economy of a great region both through a claim of ownership of unappropriated 
water of nonnavigable streams and also through an application of the commerce 
clause of the Federal Constitution to obtain such control and not in the substan- 
tial interest of commerce. The States of the West have supported and shall con- 
tinue to support and urge Federal participation in western water development as 
being in the national and regional interests, but it is believed that this program 
was neither initiated, nor is its continuance dependent, upon a surrender by the 
States of the control of the appropriation, use, and distribution of waters of the 
arid and semiarid regions heretofore exercised by them. 

11. That the use of water for irrigation, industrial, and domestic purposes is 
local in character and plenary control thereof should rest exclusively in these 
States. The claim of the Federal Government, that it has a proprietary right to 
such waters is a challenge to the sovereignty of the States and, if established, 
renders them dependencies of the Federal Government. We should, therefore, 
invite other States to join in the preservation of the principle of State sovereignty 
end against encroachment upon State prerogatives by the Federal Government, 


FURTHER EVIDENCE OF N. R. A. INTEREST 


As further indication of the interest of the National Reclamation Association 
in this subject, the association, through its officers and directors, took a very 
active and leading part in all of the conferences held prior to and leading up to 
the drafting and adoption of the O’Mahoney-Milliken amendments to the Decem 
ber 1944 Flood Control Act, which was a major step toward recognition by the 
Congress of “the interest and rights of the States in determining the development 
of the watersheds within their borders and likewise their interest and rights in 
water utilization and control.” 

As another illustration of the active interest of our association in the general 
subject of the rights of the State to control the use and distribution of the waters 
of the State, I call attention to the fact that when the so-called Hope-Aiken bill, 
now referred to as Public Law 566, was before the Congress for consideration our 
association took a very active and leading part in urging two amendments to 
that bill: 

1. A prevision compliance with State law. 
2. A requirement that the proposed projects should be approved by a local 
or Siate agency. 
In response to the urgent insistence of our association and others, the bill was 
so amended. I call to your attention particularly the provision requiring com- 
pliance with State laws as follows: 

“Sec. 4. The Secretary shall require as a condition to providing Federal assist- 
ance for the installation of works of improvement that local organizations shall— 

“(4) acquire or provide assurance that landowners have acquired such 
water rights pursuant to State law as may be needed in the installation and 
operation of works of improvement.” 


PERSONAL OBSERVATIONS 


3ased upon my own experience and observations extending back over a long 
period of years, during which time I was actively engaged in administering and 
distributing the waters of the Boise River in southwest Idaho to the decreed 
users thereof, I would like to call attention to several pertinent facts. 

The Bureau of Reclamation, originally known as the United States Recla- 
mation Service, was required from the beginning, by section 8 of the act of 
June 17, 1902, to comply with State water laws. On December 4, 19038, a filing 
was made on the Boise River in accordance with State law by local citizens with 
the announced intention of assigning the same over to the Federal Govern- 
ment for use upon the proposed Boise reclamation project. The permit obtained 
as a result of the above filing was assigned to the United States on February 
24, 1904. Proof of completion of works was made by the United States Govern- 
ment in accordance with State law for 1,647 second-feet on June 19, 1909. 

The United States Government, through its local attornevs, participated in 
proceedings before the State courts along with local water users over a long 
period of vears which ultimately resulted in the adjudication of the waters of 
the Boise River in accordance with State law. The water rights adjudicated 
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bv the State courts included not only the water rights of the local water users 
hut the water rights which had been previously filed upon and acquired by the 
United States Bureau of Reclamation under the laws of the State of Idaho. 
On several occasions I have talked with men of the Bureau of Reclamation 
who were in charge of the construction and operation of the Federal recla- 
mation projects in that area. These men have always insisted that compliance 
with State law as required under section 8 of the 1902 act has not in any way 
hindered or interfered with the Bureau of Reclamation in carrying out its 
programs in the area. 

We believe that the law should be so amended as provided in 8. 863 to require 
that all Federal agencies which are given the responsibility of constructing and 
developing water projects on the streams of the West should be required to 
comply with State law in the same manner as the Bureau of Reclamation is 
required under section 8 of the 1902 act. 


SUMMARY 


The economy of the entire western half of the United States is dependent upon 
the continued beneficial and in most cases consumptive use of the waters of 
that area. The water rights upon which the western economy is based have 
all been acquired under State law during the past century. We believe that the 
welfare of the West requires that water rights in the future should be acquired 
and appropriated in the same manner as they have been in the past in full 
conformity to and compliance with the laws of the respective States. 

Included in the report of the NRA special committee in 19438, Preservation of 
the Integr a of State Water Laws will be found an excellent address by the late 
ne Iph L. Carr, former Governor of Colorado. The concluding sentence of former 
rovernor Carr’s address might well be said to summarize the position of the 
eae of the National Reclamation Association on this most important subject: 

“To the States of the West water is life. The control of it by the States 
is of major importance. 
Teo lose control of that water may mean the end of the States as active 
governmental agencies and the establishment of a centralized control of men 
and rights which will challenge our theory of freedom.” 

In view of the foregoing and because of the significance of the Pelton Dam 
case in Oregon (Federal Power Commission vy. State of Oregon et al., decided 
June 6, 1955) which has been fully discussed by a number of witnesses who have 
preceded me, and also because of the action by the Navy Department based on 
the Pelton Dam case contending that it is no longer necessary for the Navy to 
comply with State water laws, we strongly urge the enactment of Senate bill 
S63 or similar legislation which clearly and unmistakably sets forth the rights 
of the several States of the West to have complete control and jurisdiction over 
the appropriation, use, and distribution of the waters of the various streams of 
the West. 


Mr. Wetsu. First, I would like to call your attention to the fact 
that the National Reclamation Association, an organization with 
which I am sure you are all familiar, has been adopting resolutions 
on this particular subject every year since 1937, and in my statement 
is a copy of the resolution which was adopted at the last annual 
meeting which was held in Lincoln, Nebr., last fall. 

[ would like also to call to your attention a special committee of the 
National Reclamation Association and a report of that committee, 
which was submitted at the annual meeting of our association in Den- 
ver, Colo., in 1952. The committee was authorized by resolution in 
1942. It included among its members some of the outs tanding irri- 
gation and water lawyers of the West. Judge Clifford H. Stone, of 
Colorado, was chairman of the committee. Some of the other out- 
standing attorneys who are members of that committee included 
former Governor Carr, Jean Breitenstein, who is now on the district 
Federal court in Colorado, Fred Cunningham, an outstanding water 
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lawyer in Spokane, Wash., and George Cochran, a very well-known 
attorney from La Grande, Oreg. 

The recommendations of that committee, I think, are very signifi- 
cant. They are included also in my statement. 

I have a copy of that report which many people consider one of 
the outstanding documents dealing with this particular subject that 
has yet been printed. There are very few copies left, but I have one 
copy left that I could leave with the committee so it would be available 
to the committee at any time you might want to refer to it. 

Senator Anperson. That will be put in the files and I hope the 
staff will take good care to see that it is not lost because these things 
become very valuable. 

Mr. Wetsu. We are very much in favor of the fundamental prin- 
ciples and the general objectives of S. 863. This bill was referred to 
our legislative committee which met in Washington in January of 
this year. This committee endorsed strongly the general objectives 
of the bill and urged the officers of the association to support it before 
the committees of the C ongress. The members of that committee 
included some of the outstanding attorneys in our organization. 

I would like to read the membership to you: Judge H. Moore of 
Arizona, Fred E. Wilson of New Mexico, C. E. Fix of Idaho, Barn- 
ham Anderson of California, Judge R. Clayton of Colorado, Harry 
E. Polk, the only member not an attorney, and Petrus Peterson, who 
is toappear a little later as a witness before this committee. This com- 
mittee unanimously endorsed the objectives of this bill, and the report 
of that committee was unanimously approved by our board of 
directors. 

Senator Anperson. Mr. Welsh, one thing I might clear up. I 
asked the Representative from California the other day, and I want 
to be consistent at least. He said he approved the principles but he 
was anxious to have some amendments. 

When you say you approve the principles of this bill, do you ap- 
prove the bill as now drafted ? 

Mr. Wetsu. The committee had the bill before them for a day 
and a half and they made no definite suggestion as to amendments. 
They may not have been fully convinced that it was in final form, 
but the *y made no rec a ations as to any amendments. 

Senator Anperson. I do not mean that if we found there was a place 
in the bill that might call for some amendment that we might not 
make it. Generally speaking, the language of the amended bill is 
before us. 

Do you approve, in general, that. bill? 

Mr. Wetsu. Yes, sir, we do. 

Senator Anperson. You reserve the right if you found something 
wrong to change that portion? 

Mr. Wetsu. That is right. 

Senator Anperson. I did not want a recommendation of something 
in principle to take to the Senate floor if you can say this is what you 
think is all right. 

We have to report out actual language. We cannot report out 
principles. 

Mr. Wetsn. That is right. 

Senator Anperson. Very well. 
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Mr. Wersu. They had no suggestions. I think most of the things 
that I would like to say are covered in the statement which I had 
prepared. I think I could call attention to this fact: that since this 
veneral principle has been endorsed in resolution over a period of 20 
vears by our association, it is safe to say that that would represent a 
very, very large percent of the leaders in irrigation and reclamation 
both in the legal field and the engineers and others during all that 
neriod. ‘Those resolutions have been adopted, I know, for the last 7 
‘ears unanimously. In other words, there is a unanimity of opinion 
n favor of the principles outlined in this bill. 

Senator Anperson. Thank you. a 

Mr. Wetsu. I have a letter from a member of our association, a 
prominent attorney in southern California, and I would like to have 


that inserted in the record. It is from Mr. Harry W. Horton. 

Senator ANpERSON. Without objection, it is so ordered. 

(The letter referred to is as follows:) 

Horton & KNox, 
El Centro, Calif., March 10, 1956, 
Re Barrett bill, S. 863, and Engle bill, H. R. 8347. 
NATIONAL RECLAMATION ASSOCIATION, 
897 National Press Building, Washington 4, D. C. 
(Attention: Wm. E. Welsh. ) 

Dear Wetsu: I have your letter of March 8, indicating that Senator Barrett 
believes that his bill will be scheduled for hearings before the committee of the 
senate beginning March 19, 1956. As I will be engaged in the trial of the case 
of Arizona v. California, which trial starts the 9th of April 1956, it is quite possible 
that I will be unable to be in Washington in connection with Senator Barrett's 

ill or Congressman Engle’s bill on the House side. 

I wish, however, to express ny wholehearted support of the policy contained 
n these bills, and I only wish that I could be present in Washington to lend a 
helping hand in support of the bills. 

However, there are certain comments I would like to make which vou are at 
liberty to use before the committees or in such manner as you may See fit, and 
they are as follows: 

It is my firm belief that section 8 should be completely deleted from the bill. 
My reasons are that there are too many reasons making it necessary now and in 
the future for suit to be brought against the United States without further con 
gressional consent where interstate stream matters are involved. The old time 
worn theory that the United States should not be sued without its consent has 
handicapped the development on interstate streams and has caused the Congress 
and the Supreme Court of the United States to resort to matters which are not 
healthy in order to support Federal construction or development on interstate 
streams. 

Tam a firm believer of the proposition that this development can go ahead and 
that amicable arrangements will be made for development on interstate streams 
through State compacts, or, if the States are unable to agree upon their water 
problems interstatewise, then by a suit in the United States Supreme Court. If 
section 8 should specifically provide for authority to sue the United States with 
out any further congressional action on the interstate stream matters, it would 
promote compacts and at least give some means of settling these problems that 
is hot now available. The lack of a means of settling these matters in the United 
States Supreme Court has caused departments of the United States to go to 
extremes in taking matters into Federal hands, and I think that the healthiest 
thing to do-is to provide for an authorization for suit. 

On the question of interstate streams under the present holding of the United 
States Supreme Court, remote tributaries are considered as a part of an inter- 
stream system. If section 8 is to remain in the act, it will hamstring the act in 
most material particulars. 

In support of the Barrett bill and Engle bill, I may say that there is a erying 
need for congressional declaration of what is set forth in these bills. The inade 
quacy of the water supply in the West and the need for its development is such 
as to make it absolutely necessary that the States and the local agencies within 
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the States be protected and be able to proceed with this development. Likewise, 
the development can be more harmoniously carried out if and when Federal aid 
and participation is indicated. 

The Pelton Dam case, to wit, the Oregon case of Federal Power Commission y, 
State of Oregon (99 L. Ed 1215), and the more recent decision of United States y. 
Twin City Power Company, decided by the Supreme Court January 23, 1956, indi- 
cated the absolute necessity of congressional action to curb the extreme to which 
these decisions seem to be going. 

Sincerely yours, 
Harry W. Horton. 

Mr. Wexsn. I would like to add that he makes one suggestion here 
that may not be in sympathy with the objectives as determined upon 
by our legislative committee and our board of directors wherein he 
recommends the elimination of section 8 in the bill. 

I am not sure that our association would go along with that objective. 
Nevertheless, he is a member of our association and I would like to 
have it in the record. 

Senator Anperson. Thank you very much. 

Mr. Peterson ? 


STATEMENT OF PETRUS PETERSON, ATTORNEY, LINCOLN, NEBR., 
FORMER PRESIDENT, NATIONAL RECLAMATION ASSOCIATION 


Mr. Prrerson. Mr. Chairman and gentlemen of the committee, my 
name is Petrus Peterson. I am a lawyer. I live at Lincoln, Nebr. 

For a period 4 years I had the honor to serve as president of the 
National Reclamation Association, terminating that in October of 
last year. 

Perhaps the only justification for my being here is that during that 


period, and particularly at our convention in Lincoln in October, the 
resolution to which Mr. Welsh has referred was passed. 

I have been familiar with the general attitude of our membership 
during that period, and it is not too much to say that recent judicial 
decisions, pronouncements, and particularly briefs by a representative 
of the Federal Government have created a great deal of uneasiness. 

This bill which is before your committee represents, as we see it, an 
effort to allay those fears and to get the machine which we call the 
Government of the United States and the government of the States 
in gear. 

It is interesting to me, and I think to everybody, to observe that 
there are some areas of agreement. One area of agreement is that no 
vested water rights shall be taken away without compensation. I 
don’t quite follow the argument that those water rights would in the 
future lie beyond the capacity of the Congress to provide for on the 
same basis. If we are to maintain the integrity and confidence in 
those water rights, we do not accomplish it by writing something on a 
piece of paper or in a book. Those rights require an administration, 
and Congress, under the reclamation law, did provide for that admin- 
istration at the hands of the governments of the States. _We have 
operated under that procedure for more than a half century. While 
it has not always been on a complete basis of harmony, the work that 
has been accomplished has been accomplished under that pattern. It 
would be disastrous, we think, if that pattern for the future becomes 
seriously impaired by some new philosophy or some new limitations. 
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I have not had the privilege of hearing my fellow Nebraskan testify, 
Mr. Rankin, but I have had the opportunity to read a good share of his 
testimony in the House committee, and this noon to read a portion 
of his testimony before this committee. I have observed and I have 
had a little experience over 40 years in legislative matters that we 
lawyers are seldom very good counselors in the matter of preparing 
legislation to terminate litigation. We are so apt to be misled by 
re ading our own briefs and what we have said at various times that we 
somehow get our vision clouded. 

I have the feeling that those who have represented the Department 

of Justice in this litigation have become overconscious of vindicating 
their position rather than aid in a solution of what we all recogniz 
as 2 very serious problem. 

[ say that in friendliness. I don’t want to be critical. I have not 
been able to find any justification for a statement that the power of 
Congress somehow is limited in this field in its handling of this 
problem. If there is such a limitation | ar it has been violated 
now for 50 years. I have not observed any change, certainly no con- 
stitutional amendment has intervened. 

In order to get this dual system of government that we have func 
tioning properly, we never get very far, I think, by trying to measure 
the swords in our respective hands to see who can stop who. It re- 
quires a careful, painstaking work to make the system gear together 
in order to accomplish our objectives. It does not disturb me to know 
that Congress has power under the commerce clause, or other consti- 
tutional provisions, but they are powers and not limitations, as far as 
[ can read them. I can see no difficulty myself constitutionally in 
the matter of carrying out a program which is outlined in this pro- 
posed legislation. I doubt that there is half as much real controve rsy 
arising out of the ultimate decisions of the United States Supreme 
Court as there is out of the arguments which have gone into the 
consideration of those decisions. 

If we start with the proposition that water rights are property, that 
they are acquired under the legislation of the Congress which gave the 
right to the States to set up those rights, and the rights of the States 
to administer, then we have to, as I see it, try to find the point at 
which there can be conflict between that program and such powers as 
the commerce clause. 

If we assume that Congress should always exercise all of the power 
which the commerce clause gives, then I can see how we would j jeopard 
ize the whole program. Congress never has. There in an area in this 

field of navigation where I think we all recognize, as I understand this 
bill recognizes, that Congress should continue to function in the dis- 
charge of a national program. 

When we get to the area of flood control, then Congress has the 
power under the commerce clause to march up the rivers and make 
this program unworkable. It never has and I hope never will. 

In the main, flood control and our irrigation programs walk hand 
in hand if we pl in them together as we have tried to do in the past. 

So, Mr. Chairman, and gentlemen of the committee, I should hope 
that in the final consideration of this bill we keep clearly in mind the 
necessity, if we are to function in the West in its development, the 
necessity ‘of havi ing the States continue to function in this field within 
the area which Congress defines in this legislation. 





336 WATER RIGHTS SETTLEMENT ACT 


The first problem, as I see it, is to extend the prince iples which have 
been operating for the Bureau of Reclamation for 50 years to the other 
agencies of the Federal Government. That is sought to be accom 
plis shed here. 

The second is to try to find a way of keeping at the head of the list 
the utilization of these precious resources in the West, the consump 
tive beneficial use. We probably will never be able to describe thai 
in detail by legislation. Much of it will have to be done by a sensible 
administration in the planning of our various activities. 

In the National Reclamation Association a great deal of time has 
been spent in trying to, without too much emotion, understand these 
underlying principles and to make them workable. We do think that 
the time has arrived when it is necessary for the Congress, by legis 
lation such as is here before your committee, to lay down some guid 
ing principles for the executive branch of the Government. If we are 
to have anything of what we now like to term the “partnership” ap 
proach to these problems, that is the first requisite. I do not, myself, 
feel that there should be any question about the authority of Con 
gress to direct itself on agencies, the agencies of the Feder al Govern 
ment, in both what to do and how to do it. I can’t follow the logic of 
this limited power of Congress. 

We may not be able, because wisdom is seldom adequate, in our 
attempt to meet all of the problems; there may be problems arising 
out of the legislation which is before you. But I feel so certain that 
it would be beneficial if passed that any limitations on its applica 
bility are always within the power of Congress to remedy, with the 
full approval, I am sure, of the people in the West. Above all, let 
us not try to drive a wedge between the Federal activity and the 
power and authority of the States. 

Mr. Chairman, I have not contributed much to your problem of 
solution, but I wanted to voice those sentiments as represented 
the association which I have had the privilege to serve. 

Thank you very much. 

Senator Anperson. Are there any questions of Mr. Peterson? If 
not, thank you very much for coming here. We appreciate it. 

Mr. Chilson ? 

Senator Barrerr. Mr. Chairman, before Mr. Chilson starts out, | 
have a copy of a letter from Dan 8S. Jones, Jr., chief of the Bureau 
of Irrigation, Water Power and Drainage of the State of Nebraska. 
that was addressed to Lewis A. Stanley, “president of the Association 
of Western State Engineers. I do not believe Mr. Stanley is stil! 
in town. It came in an official envelope of the State of Nebraska ad- 
dressed to me, and I wonder if we could make it a part of the record. 

Senator Anperson. There will be no objection. 

(The letter referred to is as follows :) 

STATE OF NEBRASKA, 
March 21, 1956. 
Mr. Lewis A. STANLEY, 
President, Association of 
Western State Engineers, Salem, Oreg. 

DeAR Lew: Last month you wrote me regarding support for Senator Barrett’s 
bill, 8. 868, and Congressman Engle’s bill, H. R. 8347, identical bills which would 
affirm the jurisdiction of the States over the use of waters within their borders. 


You asked for my views on these bills and on the effect the Pelton decision would 
have on water administration in this State. 
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I am very much in favor of the principles of the bills introduced by Senator 
Barrett and Congressman Engle. I feel that all parties who appropriate the pub- 
lic waters of the State should do so under one set of rules, those rules laid down 
by our legislature under our constitution and as interpreted by the State courts. 

Iam unable at this time to say just what the direct effect of the Pelton decision 
could have on water administration in Nebraska. However, I feel very strongly 
that the Federal laws should be so amended so as to require all parties, including 
all Federal agencies, to have their rights to the use of waters in any State deter- 
mined by the State agency established for that purpose and to have any lejsal 
conflicts relating to water appropriations determined by the State courts. The 
Federal Power Commission, and any other Federal agencies which may have 
licensing powers where the use of public water is involved, should be required to 
grant such licenses subject to the granting of necessary water rights by the 
appropriate State agency. 

At this time there is pending in the Federal district court a suit filed by a 
Federal receiver of an irrigation project in this State seeking a determination of 
the extent of the water appropriation for the project. This department and water 
appropriators whose interests are involved moved for a dismissal of the suit on 
the grounds that the Federal court lacks jurisdiction. The motion for dismissal 
was argued on July 11,1955, As yet we have had no decision on the jurisdictional 
question. In the meantime we are uncertain as to how we should proceed in the 
administration of the water rights involved. We are more concerned, however, 
with the possibility that the Federal court will assume jurisdiction and hand 
down an opinion which would be contrary to established policies and court 
decisions upon Which our administrative procedures are based. 

I think the only satisfactory solution of this problem which is continually before 
us is national legislation which will require all Federal agencies to have their 
rights relating to the use of water determined in the State courts the same as any 
individual or local agency is required to do. 

You are hereby authorized to present my views as expressed herein to any 
congressional committee before which you may appear on this matter. 

Very truly yours, 
DAN S. JONES, Jr., 
Chief, Bureau of Irrigation, 
Water Power, and Drainage. 

Senator Barretr. Mr. Dan Jones, the writer of this letter, is a State 
official of the State of Nebraska ¢ 

Mr. Perzrson. Yes; he is our State engineer and in charge of water 
resources in Nebraska. 

Senator Mintiikrn. Iam happy to say that I know Mr. Chilson well. 
He succeeded the Honorable Jean Breitenstein, now a judge, as tha 
water attorney for our water board. Mr. Chilson has succeeded Judge 
breitenstein with outstanding satisfaction. He is an able lawyer and 
an eminent water attorney. I commend his presentation to your very 
careful attention. 

Senator Anperson. Thank you. Now we will hear from Senator 
Neuberger. 


STATEMENT OF SENATOR RICHARD L. NEUBERGER 


Senator Neupercer. Mr. Chairman, I would like to submit a brief 
statement and certain documentary material for the record of the 
committee’s hearings on S. 863. 

Much of the stimulus for S. 863 and related legislation, which is now 
under consideration in both Houses of Congress, results from the deci- 
sion of the Supreme Court of the United States of June 6, 1955, in 
Federal Power Commission v. Oregon, popularly known as the Pelton 
Dam case. As one of the Senators from Oregon, I have followed the 
progress of the Pelton Dam case with attention and concern; first, be- 
cause along with many conservationists and fishermen and the agencies 
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of the Oregon State government concerned with fish and wildlife, 
ony the construction of this dam on the Deschutes River; and sec- 
ond, because of the as-yet-undefined implications of the case for the 
administration of the water laws of the Western States, such as Oregon, 
where the Federal Government owns half or more of the land. The 
case was litigated in the Federal courts by Attorney General Robert 
Y. Thornton, of Oregon, and Deputy Attorney General Arthur G. 
Higgs, and Mr. Rollin EF. Bowles, of Portland, appeared as amicus 
curiae on behalf of the Oregon division of the Izaak Walton League 
of America. 

[ do not, of course, know what decision your subcommittee may reach 
as the result of your study and considers ation of S. 863, Mr. Chairman. 
However, in this connec tion, I would like to bring to the attention of 
the subcommittee a bill, S. 3250, introduced by my senior colleague, 
Senator Morse, and me specifically to deal with the Supreme Court’s 
decision of last year in the Pelton pe case. Because S. 3250 is in 
the form of an amendment to the Federal Power Act, it has been 
referred to the Committee on Interstate and Foreign Commerce; and 
that committee has recently initiated hearings on it. For the informa- 
tion of this subcommittee and the full Senate Interior Committee, how- 
ever, I would like to suggest that the text of S. 3250 be made a part of 
the record of the present hear ings, followed by copies of my statement 
in the Senate at the time of introducing the bill, and Senator Morse’s 
and my statements in support of the ‘bill before the Committee on 
Interstate and Foreign Commerce on March 20, 1956. 

Thank you very much, Mr. Chairman. 

(The material referred to above follows :) 


[S. 3250, 84th Cong., 2d sess.] 


A BILL To amend the Federal Power Act to make the applicability of State water laws 
to applicants for a license under that Act independent of any reservation or classification 
of lands of the United States, to revoke the Federal Power Commission’s license for the 
Pelton project numbered 2030, and for other purposes 


3e it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 27 of the Federal Power Act is 
amended by inserting “(a)” after “Sec. 27”, and by inserting at the end of the 
section the following new subsection : 

“(b) In any case where a license is required under the provisions of this Act 
because the project, or a part thereof, for which such license is required is to be 
constructed upon lands of the United States, any reservation or classification of 
such lands shall not affect the applicability or nonapplicability of the laws of 
any State, relating to the control, appropriation, use, diversion, or distribution of 
water to the applicant seeking the license.” 

Sec. 2. Pending any future proceedings in accordance with law as amended by 
section 1 of this Act, the license granted by the Federal Power Commission to 
Portland General Electric Company to construct, operate, and maintain a hydro- 
electric plant, known as Pelton project numbered 2030, in and along the Deschutes 
River in Oregon, is revoked. 

Mr. NEUBERGER. Mr. President, our Nation is presently entering a cycle of its 
greatest population growth—a trend which foreshadows unprecedented pressures 
on our storehouse of natural resources. Perhaps no more delicate task con- 
fronts us than the problem of putting these resources to their best use to meet the 
demands of the present generation without forever impairing their availability 
to those who will follow us. 

This conflict has been brought dramatically into focus in my home State of 
Oregon where a power company has received a Federal Power Commission 
license for a hydroelectric project, despite efforts of the Oregon State govern- 
ment to prevent it. The State of Oregon contends that the power company’s 
high dam will destroy the runs of anadromous fish which spawn in the Deschutes 
River, a stream held in high esteem by anglers for the number, size, and quality 
of fish. 
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On March 16, the Portland General Electric Co. will open bids for the dam 
which will forever form a barrier across this source of enjoyment for sports- 
men and source of a livelihood for scores of commercial fishermen. When the 
concrete is poured for the dam’s foundation and powerhouse, and unless Congress 
acts, a final and unhappy chapter will be written to what has become known 
as the Pelton Dam case. The steel and concrete of the dam will bring to an end 
the inspiring fish runs which, since some time in the misty past, have coursed 
ach year up the Deschutes River to spawn. If this depredation is permitted 
occur, we will again have turned our backs on the obligation to preserve and 
rotect natural resources for the benefit of future generations. It will also 
and as a symbol of private power company arrogance and disregard of State 

for management of its resources. 
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STATE OF OREGON SOUGHT TO PRESERVE FISH RUNS 


The battle to preserve the fisheries resource of the Deschutes has been 
ng and involved. In 1949, the Northwest Power Supply Co., of Portland, 
r.. predecessor company of Portland Central Electric, applied for a Federal 
wer Commission license to construct, operate, and maintain a hydroelectric 
plant designated as Pelton Project No. 2030. The State of Oregon, the Fish 
‘ommission of Oregon, the Oregon State Game Commission, and the Oregon 
livision of the Izaak Walton League, intervened before the Commission. They 
jected to the Commission’s authority to grant a license opposed by the State 
ernment and to the suitability of the fish-passing facilities. 

In 1953, seeking to eliminate the legal objections of the State, the power com- 

iny attempted to have the Oregon Legislature enact a measure which would 
have nullified State laws on water rights and usages. The attempt failed, and 
after the Federal Power Commission license was granted, an appeal was taken 

the State of Oregon to a Federal court. Last June, the United States 
ipreme Court held that the FPC was within its authority in granting the license. 

Taking refuge behind the Supreme Court decision, the power company has 
moved to start construction of the project. Despite the fact that the license 
stipulated the company work out plans for passing fish over the structure with 
State and Federal fisheries agencies, this has not been done. The authority of 
the State has been disregarded. 

Because of this situation, I am introducing a bill today to revoke the license 
of the Portland General Electric Co. for the Pelton Dam project. But it is also 
necessary to correct the deficiency in water law which made the Pelton decision 
possible. In explaining the effect of this section of the bill, I would like to out- 
line the background which makes its enactment necessary. 


RIVER FLOWS WHOLLY WITHIN STATE OF OREGON 


Mr. President, the entire length of the Deschutes River lies in the State of 
Oregon. Itis a wholly intrastate stream. The Federal Power Commission made 

0 finding of navigability on the Deschutes—in granting the license it proceeded 
on the assumption either that it is nonnavigable, or at least that it made 
no difference whether or not the Deschutes is navigable. The Pelton Dam license, 
then, represents a case of a project licensed to be built on lands of the Federal 
Government across a wholly intrastate stream, assumed to be nonnavigable. 

The State of Oregon, having objected to this project, took its case from the 
Federal Power Commission to the United States Court of Appeals for the Ninth 
Circuit, in San Francisco. That court set aside the Commission’s order, on the 
ground that the public-land legislation of the Congress had long ago made the 
use of nonnavigalbe waters on Federal lands subject to State control, and that 
licensees would have to receive their water rights under the water law of the 
State concerned. 

The Federal Power Commission took the case to the Supreme Court of the 
United States. Several other Western States, which, like Oregon, find a large 
proportion of the land—and, even more important, the water—within their bor- 
ders owned by the Federal Government, joined Oregon in the litigation by sub- 
mitting briefs amici curiae. 


SUPREME COURT’S HOLDING JEOPARDIZES ALL WESTERN STATES 


The Supreme Court reversed the court of appeals. It held, in brief, that what- 
ever might have been true on public lands of the United States under the Desert 
Land Act, those rules were made inapplicable by the fact that the proposed project 
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would be built on Federal lands which have been reserved for power purposes 
that is to say, on “reservation” rather than “public lands.” Both terms are used 
in the Federal Power Act, under which the license is granted. 

Mr. President, the apparent implication of this decision is that—whatever may 
be the water rights of a State and its citizens under other Federal public-land 
laws—these State water laws may be superseded by a simple decision by the 
Federal Government to create a “reservation” for some purpose. Already, I 
understand, Federal military reservations all over the West are relying on the 
Supreme Court's decision as proof that they are beyond any requirement of 
compliance with State water law. 

Mr. President, the decision in Federal Power Commission against Oregon— 
the Pelton Dam case—is thus of incalculable significance for all Western States, 
including Oregon, in which water is more precious than gold, and in which the 
Federal Government holds much of the land. The people in these States believe 
that the implications of this holding go far beyond any reasonable requirement 
of Federal control over water on its own land. I think the Senate will agree 
this is a reasonable belief. To negate these implications, and to reverse the 
decision which gave rise to them, I therefore introduce, for appropriate reference, 
on behalf of myself and my distinguished colleague, the senior Senator from 
Oregon (Mr. Morse) a bill to amend the Federal Power Act to make the applica- 
bility of State water laws to applicants for a license under that act independent 
of any reservation or classification of lands of the United States, to revoke the 
Federal Power Commission’s license for the Pelton Project No. 2030, and for 
other purposes. 

Mr. President, section 1 of this bill simply provides that the creation of reser- 
vations on Federal lands shall not affect the rules governing State water laws 
and their application to Federal lands under existing public-lands legislation. 
In other words, it reverses the Pelton Dam decision and returns the law exactly 
to the point where it was prior to that decision. 

Section 2 of the bill revokes the license granted to the Portland General 
Electric Co. to proceed in disregard of the objections of the State of Oregon, so 
that if there is ever any future consideration of projects on the Deschutes River, 
it will proceed in accordance with the law as amended by my bill, and as it was 
before the decision of the Supreme Court upholding the license on the ground 
that the project was located on a reservation rather than on the public lands 
of the United States. 

Other bills have been introduced, Mr. President, which seek to institute a tre- 
mendous reconsideration and redefinition of all water laws and water rights as 
between the States and the National Government in our Federal system. Such 
a redefinition might take years to work out and to enact, and in the meantime 
the Deschutes would be blockaded for all time. 

My bill has no such extreme ambition. It is a simple bill, and it does a simple 
job. It returns the law to the point where it was, or where all parties thought it 
was, before the recent decision that has given rise to the presently brewing crisis 
in western land and water law. Whatever may be later done with other bills, 
this bill can be studied and acted on very rapidly. I hope that we may be able 
to complete this action during the present session of Congress. 


THE PROBLEMS POSED BY THE PELTON DAM PROJECT AND DECISION 
(Statement by Senator Wayne Morse on S. 3250 before the Senate Committee 
on Interstate and Foreign Commerce, Tuesday, March 21, 1956) 


Mr. Chairman and members of the committee, your action in scheduling hear- 
ings on S. 3250 is appreciated. As you know, I am a sponsor of the bill and, 
of course, advocate favorable action. In fairness to the many groups in central 
Oregon and to the committee, I must state for the record that this is a con- 
troversial project. Therefore, I request that the opportunity be afforded advo- 
cates of the Pelton Dam project to present their views to the committee. 

At this time I do not wish to make an extended statement because there are 
witnesses from Oregon whose time in Washington is very limited. 
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TWO BASIC PROBLEMS PRESENTED 


Siate authority over intrastate, nonnavigable streams 
The Pelton Dam, for which the Federal Power Commission has issued a license 
the protest of Oregon agencies, would be located on the Deschutes River, 
holly intrastate stream. In the case before the Commission and the courts, 

o party contested its classification as a nonnavigable waterway. Federal juris- 
dietion was based upon the fact that the dam would be built on Federal land, 

bich had been reserved by administrative action for future power development. 

The Supreme Court’s decision upholding the Federal Power Commission license 
vas based in major part upon a technical difference between “public lands of 
he United States” and “reserved” lands. There was no doubt that as to “public 
ands” the Desert Lands Act applied, thereby insuring the State control over 

ter rights. The Court held, however, that reserved lands, though formerly 
mublic lands, were not covered by the Desert Land Act and hence the State did 
ot have the authority to withhold approval of a dam and the use of the water 
proposed. 

{t is quite clear that this is a technical kind of distinction which has no sup- 
ort in policy considerations. I do not criticize the Court. It interpreted the 

w as it found it, and that was in a somewhat confused condition. 

The bill which Senator Neuberger and I propose would do no more than remove 
the distinction without a difference from the Federal Power Act. We share the 
oncern of many westerners over the implications of the Federal Power Commis- 

on Vv. Oregon decision. It does endanger State authority in private license 
proceedings for projects on wholly intrastate, nonnavigable streams. 

Some have advocated a drastic and radical revision of the Federal Power Act 
is a result of what has become known as the Pelton case. This is a dangerous 
ind shotgun approach to what is a narrow problem so far as the text of the law is 
eoncerned, 

We urge returning the law to the condition it was in before the Federal Power 
Commission v. Oregon decision without major and dangerous surgery. 

B. Power versus conservation 

\s every member of this committee knows, I am an advocate of hydroelectric 

wer development. None knows this better than the chairman, the senior 
Senator from Washington, Mr. Magnuson. 

Ilowever, in approaching problems of resource development in the river-rich 
Pacific Northwest and elsewhere, a proper balance must be maintained between 
power production and other very valuable resources. Wherever possible, the use 
of a stream for power and other conservation uses should be harmonized so as to 
promote the greatest good for the people of the area. At certain sites the 
economic production of power should take precedence over competing potential 
ises. At others, the preservation of invaluable fish runs or other wildlife 
esources have a higher social value. 

The Deschutes is famous for its commercial and sports fish runs. The power 
potential of the Pelton site is relatively small; it is a total installed capacity of 
108,000 kilowatts. I am not completely convinced that the fish and power uses 
are finally irreconcilable, although the procedure in this case has led to a winner- 
take-all result to date. Some, who believe that the power use is more important 
than fish resources in the Deschutes and the Metolius which joins it above the 
elton site, do not fully appreciate that the power that would be generated 
vould not be used in central Oregon, but would go into the Portland General 
lectric service area in western Oregon. Yet many who support the project 
argue that the power produced at Pelton would provide central Oregon with badly 
needed power. 

1 believe that a cancellation of the Pelton license and the revision of the law 
proposed would make possible a fresh start on attempts to harmonize use of the 
site for power and preservation of fish runs. However, if a final choice must 
be made between relatively small power production and the irreplaceable com- 
mercial and sport fish runs, the latter have higher social utility in this area. 
Commercial fishing in the Columbia Basin has been declining. Sport fish re- 
sources are shrinking in Oregon and elsewhere in the Nation. Once lost they 
are difficult, and probably impossible, to replace. 

Outdoor recreation is of ever-increasing importance to our people. Our grow- 
ing population, increasing leisure, and the pressures of city life make outdoor 
recreational opportunities ever more important. We cannot afford to shrink 
those opportunities. 
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The bill Senator Neuberger and I have introduced is designed to prevent short 
sighted use of a site and the frustration of State authority by a technical, and 
probably unintended, distinction in the Federal law. 

We, therefore, urge that this reasonable and moderate proposal be enacted 
into law, lest accumulated dissatisfaction result in more far reaching and less 
desirable revision of the Federal Power Act. 





STATEMENT BY SENATOR NEUBERGER ON S. 3250 BEFORE COMMITTEE ON INTERSTATI 
AND ForerIGN COMMERCE, MARCH 20, 1956 





Mr. Chairman, I appreciate the time which the committee is giving teday to 
hearing opening testimony on the bill introduced by Senator Morse and myself 
S. 3250, to deal with the immediate problem of water law raised by the Pelton 
Dam decision of the Supreme Court of the United States. I realize that you 
committee has a particularly heavy schedule this week and in the weeks imnx 
diately ahead, and that you have interrupted consideration of other measures 


before you for the sake of these hearings today. Consequently, Mr. Chairman 
I shall keep my own remarks brief. 

I asked the committee whether it might not be possible to have these firs 
hearings on S. 3250 today because hearings are also being held this week by 


other committees on related les 





islation. As one example, the Committee 
Interior and Insular Affairs is now holding hearings on 8. 863 introduced by 
Senator Barrett which would have a major impact on the relationship between 
the Federal Government and the States as to the use and control of water o1 
federally owned lands within the different States. This bill, and others like it 
which have been introduced in the House of Representatives, have received 
much of their present impetus from the Supreme Court’s opinion in the case of 
the Federal Power Commission against Oregon—the decision which we refer to 
as the “Pelton Dam case” for short. 





Mr. Chairman, at the conclusion of my remarks, I am going to ask to have ma 
a part of the record of these hearings the Supreme Court’s opinion, from Thre 
Hundred and Forty-ninth United States Reports, page 435, as well as my state 
ment in the Senate in introducing 8. 3250. At this time, however, I shonld only 
like to review briefly the background of the Pelton Dam case which led up t 
the Supreme Court's decision of last summer. 

The controversy arose 7 years ago from an application by a predecessor of the 
Portland General Electric Co. to construct a hydroelectric project on the 
Deschutes River. The Deschutes is a tributary of the Columbia River which 
is located entirely within the borders of the State of Oregon and which is one 
of the famous fishing streams of the Pacific Northwest and, indeed, of the 
Nation. Agencies of the State of Oregon—the State game commission and the 
State fish commission—as well as the Oregon division of the Izaak Walton 
League intervened before the Federal Power Cominission in opposition to thé 
application for a license to construct the Pelten project on the Deschutes. 

In 1953 the power company unsuccessfully sought to have State opposition to 
its project eliminated by means of special State legislation. 

The Federal Power Commission granted a license to the Portland General 
Electric Co., overriding the objections of the intervening agencies of the Oregon 
State Government. It is important to note tht the FPC did this without any 
finding concerning navigability of the Deschutes; it based its authority for the 
license on the fact that the project is to be built on lands belonging to the United 
States. 

The State took an appeal to the United States Court of Appeals for the Ninth 
Cireuit. That court set aside the Commission’s order on the ground that Federal 
public-lands laws had long ago made the use of nonnavigable waters on Federal 
lands subject to State control and that licensees would have to comply with 
State water law. 

Upon the petition of the FPC, the Supreme Court took up the case for review 
and reversed the decision of the court of appeals. The significance of the issue 
presented by the case and in 8. 3250 is shown not only by the fact that the Supreme 
Court granted certiorari, but also by the fact that several other Western States 
in which, as in Oregon, the Federal Government owns a large proportion of the 
land joined Oregon in the litigation as amici curiae. 

Mr. Chairman, I am not a lawyer, and I shall not try to develop in detail the 
full legal implications of the Supreme Court’s decision that the United States 
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may by a simple administrative order “reserve” for itself or its licensees the 
water flowing through all Federal public lands without regard to the procedures 
of State legislation designed to carry out State policies for the best use of this 
precious resource. I do want to point out, however, that 8S. 3250 does not seek 
to go nearly so far as other pending bills to establish a universal supremacy of 
State law over Federal needs in this field. I believe that some of the other pro- 
posals I have seen go too far, and that as a result of seeking a complete and far- 
reaching solution no a at all may be enacted in this highly controversial 
field. Therefore, my bill, S. 3250, proposes only to reverse the narrow basis for 
the specific holding in ay Pelton Dam case—i. e., that whatever might other- 
wise be the law on the Federal public lands, the creation of a reservation permits 
the FPC to disregard State water law in licensing a project even on a wholly 
intrastate nonnavigable stream. 

Section 2 of my bill would revoke the license granted for the Pelton Dam 
project pending any future procedures in accordance with law as amended by 
my proposed amendment to the Federal Power Act. 

That amendment, to summarize it once more, would only apply to the question 
of FPC licenses—not to Federal projects—and to only licenses for projects which 
come under FPC jurisdiction because they are to be built on lands of the United 
States. As to such projects, of which the Pelton Dam happens to be the example 
which raised the issue of State water law all the way to the Supreme Court, 
S. 3250 proposes only to overcome the effect of a Federal “reservation” on the 
applicability or nonapplicability of State law—in other words, to return the law 
to the position in which it was before the Supreme Court’s decision. Because this 
aim is much more modest than that of the other proposals made in the wake of 
the Pelton Dam decision, I believe it can and should be enacted at this session 
of Congress. 


Senator Anperson. Mr. Chilson, that is a fine endorsement from a 
most distinguished member of this committee, so we are very happy to 
have you here. 


STATEMENT OF HATFIELD CHILSON, ATTORNEY, WATER 
CONSERVATION BOARD, DENVER, COLO. 


Mr. Cutrson, I appreciate it. 

My name is Hatfield Chilson. I am attorney for the Colorado 
Water Conservation Board which is the official agency of the State of 
Colorado dealing with water policy of that State. 

The Colorado Water Conservation Board has officially endorsed this 
legislation by a resolution which has been forwarded to the congres- 
sional delegation of the State of Colorado and a copy has been sent 
to Senator Barrett. 

Senator Barrett. It has been made a part of the record alse 

Mr. Cutison. Thank you. 

Before proceeding with a discussion of this matter, I want to make 
the position of (€ ‘olorado very clear, because later in my discussion I 
shall discuss some legal matters which will deal with certain assump- 
tions of the Federal Government. In so de: aling with them, I do not 
want the position of the State of Colorado to be misconstrued. 

The position of the State of Colorado is that the State of Colorado, 
since it was admitted to the Union, is the owner and has full control 
over the waters and the water use in the State of Colorado. 

I won’t take the time to go into the legal reasoning behind that. 
That is our position. 

Senator Minurxrn. Mr. Chilson, that is in our constitution, is it not ? 

Mr. Cumson. Yes, sir. 

_ Senator Mirurg1n. That constitution was accepted by the United 
States Government. 
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Mr. Cuitson. That is correct, Senator. 

So we do not recognize that the Federal Government has any rights 
in the body of the water or the water use in the State of Colorado ex 
cept such as they have acquired under the doctrine of appropriation, 
which is the official water doctrine of the State of Colorado. 

With that preliminary statement, I think if I can do my State and 
this committee and the Senate any service, it is in trying to point up 
specifically the dangers to the vested rights—I am not talking about 
unappropriated waters—of the people of the State of Color ado and 
the West and also the danger of the Government’s position so far as 
the future development of Colorado and the Western States is 
cone erned. 

The controversy with which this legislation is designed is one of 
long standing. Let me make my apologies here, gentlemen, for not 
ey: a prepared statement. I was asked to testify unexpectedly. 

I did not have time to prepare a brief or a statement, and I am testify. 
ing offhand and from some notes that I have made. 

This controversy is of considerable standing. The Peltoz: Dam case 
merely emphasizes the necessity for the early determination of the 
question. 

The basic issue involved is very simple. The question is, Does the 
Federal Government: own and thereby control all of the unappro- 
priated waters in the Western States; and secondly, does the Federal] 
Government by virtue of withdrawals and reservations of Govern 
ment lands thereby have a water right which was vested at the time 
of the withdrawal ? 

This is a matter of such great importance to the West and the 
Nation that, in my opinion—and I have said this for many years—it is 
a question that should be finally and conclusively determined by con 
gressional legislation, and asa matter of policy rather than by judicial 
determination in any particular lawsuit or series of lawsuits. 

As we all know, lawsuits are determined upon the particular facts 
of each case. This as a matter of policy is something that should be 
determined as a matter of policy rather than upon a particular factual 
situation. 

In spite of the repeated declarations of Congress of its intent to 
dispute the control and use of waters under the control of the State 
the theory and philosophy—and I use “philosophy” advisedly because 
[ think it is philosophy—the theory and philosophy of Federal contro! 
of western waters has persisted over the years. 

This is a matter of great concern, as I have said to the people of the 
West. No sooner does C ongress reaffirm its intent that the use of the 
waters of the West shall be governed by State law, then we begin to 
hear the arguments that Congress intended no such thing. 

In proceeding with my discussion I will refer frequently to the 
Attorney General's statement filed with this committee and dated 
March 19, 1956, and at the bottom of the first page in the last para 
graph the Attorney General states this: 

This Department questions the validity of the assumption underlying the state- 
ment of policy that Federal activities of the Western States involving rights to 


the use of water threaten the security of prior rights acquired under State law or 


because undue interference with such rights or with the orderly acquisition of 
such rights in the future. 
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In order to point this up specifically I would like to recite Colorado's 
experience in this regard. Hp 

In 1934 the State of Nebraska brought a suit in the United States 
district court for an equitable apportionment of the waters of the 
North Platte River between Nebraska and Wyoming. Colorado was 
interpleader because the North Platte River rose in Colorado and 
Colorado also made uses of the water of that river. 

The United States intervened in that action. One of the grounds 
for intervention was that the United States is the owner of all unap 
propriated water in the North Platte River, irrespective of any ap pro 
priation made or to be made by it under the law of any State and that 
the United States is entitled to have apportioned to it, free from the 
sovereign control of any State, the water already appropriated by it 
and all of the rem: Lining unappropriated water of the river. 

These contentions were bitterly resisted by the States and complete 
briefs of the contentions were filed by the par ties. 

I am not going to take the time to go into the detailed reasons why 
the States objec ‘ted, because in sitting here I have heard others relate 
those things. 

In any event, the case finally reached the United States Supreme 
Court and was decided in 1945, some 10 years after it was started. 
(Nebraska v. Wyoming (825 U.S. 589) ). 

The Court refused to determine that question. They determined the 
litigation on other grounds. ‘The Court said, at page 612: 

We do not stop to determine what rights to unappropriated water of the river 
the United States may have. For the water rights on which the North Platte 
project and the Kendrick project have been obtained in compliance with State 
law. Whether they have been obtained by Federal reservation is not important 
Nor, a8 we shall see, is it important to the decree to be entered in this case that 
there may be unappropriated water, to which the United States may in the future 
assert rights through the machinery of State law or otherwise. 

During the pendency of that case, I heard many remarks by Govern 
ment lawyers, also by private water lawyers and others interested in 
the litigation, that the United States by virtue of this claim did not 
intend to affect any vested rights; that all they were claiming was that 
after recognizing all of the rights of all the water users in the States, 
the balance of the water was under the control of the Federal Govern- 
ment. 

Of course that claim related back to the original acquisition of the 
land, as Mr. Rankin testified yesterday. 

So far as Colorado is concerned, the matter of Federal ownership of 
water, aan discussed a great deal, did not reach the courts again 
until the year 1955. At that time the Federal Government had in 
litigation the en to the use of water out of the Colorado River. It 
is on the western slope of Colorado. This was in connection with the 
Colorado Big Thompson project, a reclamation project that furnishes 
supplemental water supply to northern Colorado. 

The decision in the Pelton Dam case came out in June 1955. 

Shortly thereafter the Federal Government filed an amended claim 
or amended complaint in that litigation, which included the claim of 
the right to the use of water, based not on the appropriation of water 
to a beneficial use but upon the withdrawal of lands by the Federal 
(Government. 
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To understand the import of these claims, the Colorado Big Thon - 
son project was not started until about the year 1935. 1 Jnder tl 1e 
appropriation laws of the State of Colors do, the Colorado Big T! homp- 
son would get a priority as of the year 1935, which would mean that 
all rights initiated prior to that time would be ahead of the rights of 
the F ‘eder: al Government. First in time, first in right. However. 
the claims based on the withdrawals of Government land according to 
the Government, related the Government’s claim back to the date of 
the withdrawal. 

Now I would like to tell you what that action means. 

Senator Watkins. What withdrawal are you speaking of there? 

Mr. Cumson. In this particular case, Senator, I tried to get the ex- 
act withdrawals but I was unable to do so. I tried to get that infor- 
mation. 

Senator Warkrys. In a general way, what were they? 

Mr. Cuitson. Oil shale claims, power site withdrawals, and I am 
not too sure but I think some forest land withdrawals. Oil shale and 
power site withdrawals I am sure were involved. 

I also tried to get the exact date of those withdrawals but I was 
unable to do so. 

Generally, I think the earliest one was somewhere around 1908 or 
1910, and varied from there up to about 1920. If I can, I want to try 
to put into words what that means. 

In Colorado, we recognize the generation of power as a beneficial 
use. We recognize that one who appropriates water to generate hy- 
droelectric power is entitled to a water right and a priority as of the 
date of the initiation of this use. So if the Federal Government 
should utilize those power rights to the extent that they could use 
the entire flow of the river for power and let us assume that the power 
withdrawal was 1915, to take a date; I don’t know that that is the date, 
but we will assume it is; that would mean that the Federal Govern- 
ment would have a claim on the entire flow of the Colorado River 
at the point of these power sites for the generation of power and that 
any other user who came in after that and wanted to apply the waters 
to a beneficial use would be prohibited from doing it because the water 
would have to pass on down and go through these powerplants. 

The oil shale withdrawals in Colorado are very large. I mean by 
that that they involve large deposits of oil shale. If and when those 
oil shale deposits are developed, it will take tremendous amounts 
of water. 

Colorado had a survey made by an engineer, Mr. Raymond J. Hill, 
whose estimate of the amount of water that would be needed to develop 
the oil shale deposits in Colorado, the privately owned ones as well 
as the Federal ones, and the uses that go with that development, would 
be 300,000 acre-feet a year, which is a tremendous amount of water. 

What I am trying to say is that the power site withdrawals and the 
oil shale withdrawals could demand practically the entire flow of the 
Colorado River. 

Those rights relate back to the date of withdrawal. 

The city and county of Denver, which is on the east slope of the 
Colorado, has been very short of water. They have spent some $20 
million in developing a transmountain diversion of water through 
the Moffat Tunnel by building the Williams Fork Reservoir and other 
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structures. However, the date of initiation of Denver’s priorities 
was after the dates of these public-land withdrawals. So in this liti- 
vation, the Federal Government told Denver and all other appro- 
priators who had initiated rights after these withdrawals, “You have 
nothing more than a squatter’s right to this water. You can continue 
to use it as long as the Federal Government does not use it. But now 
we are needing this water for the Colorado Big Thompson project, and 
therefore we are going to ask the court to give us the right to take this 
water for the Colorado Big Thompson project related back to the 
dates of these withdrawals.” 

I started to say an amusing thing but it is not amusing. The ironical 
part about it is that the Federal Government put in quite a sum of 
PWA or WPA money—lI have forgotten which—in helping Denver 
to build its transmountain diversion works during the depression. 
Build them for what? If the Government is going to take all their 
water, then they have spent money in building structures that are of 
no value. 

The city and county of Denver have recently passed a bond issue 
of some $70 million to further develop the water supplies from the 
headwaters of the Colorado River. 

If the Fcderal Government’s theory is correct and Denver is spend- 
ing that money on nothing more than a squatter’s right to that water 
use. In other words, this is not a mere hypothetical or theoretical 
thing. It is actual. 

In fairness, I should say that in that litigation in which those claims 
were made, the litigation was settled by stipulation and agreement. 
The Government withdrew its claims on the withdrawal theory. They 
accepted a claim on the appropriation basis that is related to 1935 
when the Colorado Big Thompson project was started. 

It was a very happy solution. It solved an internal problem in 
Colorado. We are quite grateful to the United States for that 
settlement. 

Senator Warxkins. That is the one that was entered in the court 
and finally referred to in the Colorado bill? 

Mr. Cuitson. That is right. It is commonly known as the Blue 
River case. 

Senator Miriikin. You are aware, are you not, that the Senate 
side of the Congress has given that the force of law. 

Mr. Cuitson. That is what I heard. 

Senator Warxins. It is in the conference report, too. They referred 
to it and approved that it become effective immediately. 

Senator Minurcin. Yes; that is what I am talking about. 

Mr. Cuison. When the Federal Government says “we recognize 
vested rights,” they are talking about vested rights that accrue prior 
to the dates of withdrawal, not prior to the time the Government puts 
the water to use. 

Now, the Government may not use water for oil shale development 
for 100 years. In the’meantime, so far as firm water rights are con- 
cerned, private water users can acquire no firm supply if the Gov- 
ernment theory is correct. It is obvious what this does to future 
development. 

Also to try to express the magnitude of this problem, I am informed 
that the total irrigated acreage in the 17 Western States is a little over 
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24 million acres. Of that, 2,872,000 acres are reported to be in the 
State of Colorado. The total of withdrawn lands and reserved lands 
in the State of Colorado as of June 30, 1955, was 23,243,000 acres, 
which is practically almost equal to the total irrigated acreage in the 
entire 17 Western States. So it is a problem of great magnitude. 

May I say one thing more about these withdrawals? This has to be 
from recollection because I have not had a chance to check it. 

I believe that some of these withdrawals relate back to as far a: 
1897. There were a lot of them made in the early 1900’s and consid 
erably more made from 1910 to 1920 and in that period. 

Senator Warxrns. May I ask a question at that point? 

Did I understand you to say that the withdrawals would take prac- 
tically the entire flow of the Colorado River? 

Mr. Cuitson. I had to make an assumption, Senator. If you as 
sume that the Government on these power sites that they withdrew 
would build powerwplants large enough to demand the entire flow of 
the river, which could be done, I assume, then it would mean they 
would have a priority right for the entire flow of that river to pass 
through those powerplants, because we recognize power use as a bene 
ficial use, so if the Federal Government should construct those power- 
plants and could relate back their date of priority to the date of with- 
drawal, then except as to rights vested prior to the date of withdrawal 
they could call for the entire flow of the river to pass through the 
powerplant. 

Senator Warxrns. Were they not going to use the water for a con- 
sumptive use in connection with the extracting of the oil shale from 
the rock? 

Mr. Curtson. I do not know that any definite plans have been 
made, But necessarily if a large oil shale development is made, either 
by private capital or by the Federal Government, it takes people and 
people need water for domestic use, which is a consumptive use. Also, 
the manufacture of oil shale itself would be a consumptive use. 

Senator Watkins. Was that involved at all in the case, the matter 
of using some water for consumptive use in connection with the ex- 
traction of oil from the shale? 

Mr. Cuttson. No. The sole purpose of the waters, in this particu- 
lar litigation, was to furnish water for the Colorado-Big Thompson 
project, which was a reclamation project. 

Senator Warxins. They transferred whatever they thought the 
rights were under those withdrawals over to the Big Thompson ? 

‘Mr. Cumson. That is right. It is a little more ‘complicated than 
that. In the Colorado- Big’ Thompson project, the people of northern 
Colorado had to build a compensating reservoir on the western slope 
to compensate the western slope users for the water that we were taking 
to the east slope. In other words, to firm up their water supplies 
and to give water for future development. Actually, it was in con- 
nection with that reservoir, I think, that they were making these 
claims. 

Also, to be fair about it, if the oil-shale development did take place, 
the waters in this reservoir are upstream from that development and 
could be used in that connection. But it was in connection with the 
Colorado-Big Thompson project that these claims were made. 

Senator Warxins. That seems to be satisfactory. 
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Mr. Cuitson. Leaving that point for the moment, I wish to refer to 
a statement which the Attorney General made in the statement 

f March 19, on page 2. The Attorney General expresses a fear that 
this legislation would “subordinate substantially all Federal rights to 
the use of water in the West to the laws of the State,” which is correct. 
He also says, “and the rights of those claiming under State laws.” 

[ read nothing in this act which subjects the rights which the Gov- 
ernment has obtained by appropriation and use of water to any rights 
of other water users under State law. 

This legislation and the previous legislation, as | understand, marety 
places the Federal Government on a pe with other water user: 
if it wants to use water it comes in and gets it with the same prior ity 
and by the same method that an individual or a citizen of the State 
would obtain his water right. 

Senator Warxrns. If it was any other way, if the Federal Gover 
ment had the right to reserve the water, that is, the final disposition, 
until such time as they needed it, there could not be any substantial 
development in the West. 

Mr. Cuitson. There certainly could not be. 

Senator Watkins. No one would have made an investment on water 
rights if they felt that sometime in the future the Government could 
come in with a claim of ownership of the water and take it away. 

Mr. Cutitson. That is correct, Senator. 

The people have relied upon these previous acts of Congress, think 
ing that they had a firm title to their water when they made their 
appropriation or use under State law. 

Senator Warxrins. And the Government has contributed to that 
view by the numerous acts which it has passed recognizing that. 

Mr. Cuttson. That is right. 

Senator Warxins. It would be or dinarily in the position, if it were 
a private citizen, of having created an estoppel and now claiming that 
it had some other rights to that water, 

Mr. Cumson. I think that is right. 

In connection with estoppel, the court said in a case in Montana, 
where the validity of certain mining claims was attacked, in sub- 
stance, that a whole economy had been built up on a belief of a certain 
set of facts and that the court was not going to overturn that economy 
because of some legal theory unless it was necessary. Those are not 
the exact words. 

Senator Warkins. Was that against the Gavernment? I am just 
wondering how far the courts would apply estoppel against the United 
States Government. 

Mr. Cutison. I will give you the citation of it. It was Butte City 
Water Company v. Baker (196 U.S. 119). The argument was made 
in that case that the Federal Government did not have the right to 
delegate the power of the Congress to the States in the regulation of 
mining claims on the public domain. 

Senator O’Manoney. In summarizing the decision of the court, you 
used the words that in effect the court held that the State laws would 
not be disregarded unless it were necessary. 

I think it makes it important that you put in the record at this spot 
the exact language of the court. That might be misinterpreted. 

Mr, Cumson, Yes; I was quoting just from memory. 
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I will read from page 127. The court here is speaking of the legis 
lation which was enacted by Congress and then the acts of the State 
legislature in conformance therewith, and so on: 

Finally it must be observed that this legislation was enacted by Congress more 
than 30 years ago. It has been acted upon as valid through all the mining regions 
of the country. Property rights have been built up on the faith of it. To now 
strike it down would unsettle countless titles and work manifold injury to the 
great mining interests of the Far West. While, of course, consequences may not 
determine a decision, yet in a doubtful case the court may well pause before 
it unsettles interests, so many and so vast, interests which have been built up on 
the faith not merely of congressional action, but also judicial decisions of many 
State courts sustain it, and of a frequent recognition of its validity by this court. 
Whatever doubts might exist if this matter was wholly res integra, we have no 
hesitation in holding that the question must be considered as settled by prior 


adjudications and cannot now be reopened. 

Senator O’Manoney. That is a much stronger statement. 

Mr. Cnirson. Yes. 

Senator WarkIns. 
there. 

Mr. Cuizson. I do not recall that they mentioned estoppel spe- 
cifically, Senator. I do not believe the court did specifically. 

I might say in this connection, that is, referring now to the fears 
of the Attorney General of what is going to happen if they have to 
comply with State law, that I think the experience of the Bureau of 
Reclamation in the building of these projects in the West generally 
show that the Federal Government can live with State law. It is true 
that there is a certain amount of litigation. It is true that in some 

cases there can be delay. It is likewise true that there is litigation 
between individual water users. It is true that sometimes there is 
delay for a private individual in proving up on his water right. 

The Federal Government encounters no more problems than the 
individual. 

But I point out that they complain of these delays and troubles under 
the existing situation. My own feeling about it—and this is merely 
an opinion—is that a large part of the difficulty of the Federal Gov- 
ernment in dealing with the waters of the West is because of this very 
contention of the Government that they own all the waters and that 
they are not subject to any of the State laws, rules, and regulations. 
Therefore, any time the Federal Government steps in on w ater rights, 
everybody begins to look at his hole card and says, “Where am I?” 

For example, in the Colorado-Big Thompson project, which fur- 
nishes water to my own area—I live at Loveland in northern Colorado 
and I served as director of that district for a number of years—when 
the Federal Government started that project, they started to adjudicate 
their rights under that project in the State court. 

Senator WATKINS. When you say they, you mean the Government, 
too ? 

Mr. Cuiison. The Bureau of Reclamation of the United States. 

Senator Warkins. They voluntarily went into the State court? 

Mr. Cuitson. Yes, sir. As I say, later they withdrew. But the 
statement of claim that they made was not for the amount of water 
needed for the Colorado-Big Thompson project. The claim they 
filed was for all unapprporiated waters of the Big Thompson River. 

Here were people who had rights, who had not yet had them adjudi- 
Here were people who expected to make future development, 
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who had not yet initiated their uses, and you can well imagine the 
dismay of those people. “What are we going to do?” 

So this theory of the Federal Government ownership of all un 

appropriated waters and now this withdrawal theory creates a great 
fear in the heart of ever y water user 

If we could eliminate that fear so that a water user can say, “If 
the Federal Government is not going to take my water right away 
from me, the Federal Government is not going to take all of the unde- 
veloped water, the Federal Government is only going to get the right 
to use by ti aking water from a stream and putting it to use the same 
as anybody else.” I think the Federal Government will eliminate a 
lot of their difficulty. 

Senator Watkins. At least it would eliminate the controversy. 

Senator O°’Mantoney (presiding). It may be appropriate to insert 
in the record at this point, Senator Millikin, that the amendment 
which you and I sponsored to the flood-control bill was based pre 
cisely upon the condition of facts that the witness has now described. 

When the Corps of Engineers were undertaking to deve ‘lop the 
navigation on the Missouri River, their plan was to deepen the chan- 
nel and broaden the channel so as to carry navigation further up 
than otherwise would be possible. ‘To do that would have constituted 
a new demand upon the flow of the river. So it was in order to pre 
vent an agency of the Federal Government taking the water on w hicl 
users in the arid land States were dependent for the rights which they 
had exercised for 90 years or more that we wrote uses for navigation 
should be subordinate to these other uses. 

The same logic which prompted us to introduce that amendment 
and make it a definite law applies with respect to hydroelectric power, 
for example. Unquestionably it applies. The prior right was the 
right enjoyed from the very beginning by settlers and citizens in the 
West to use the flowing water for domestic mining, agricultural, and 
industrial purposes. 

Mr. Cuttson. That is right. 

Senator O’Manoney. I think the whole argument on this whole 
question is embodied in that original amendment. It has to be made 
more specific now. 

Mr. Cutrson. That is correct, Senator. 

Senator Barrett, I finished the Blue River matter. Did you have 
some questions about it ? . 

Senator Barrerr. Yes; I want to ask one question. 

Would you say that the import of the contention made by the Gov 
ernment in the Blue River case as well as the contentions made in 
the case of U.S. v. Ahtanum Irrigation District (124 F. Sup., Dp: Sif) 
wherein the Government. asserts that by reason of the reservati 
made a long time back that it has superior rights that might reli ate 
back to the date of the original reservations that such a practice if 
permitted would in effect constitute such a cloud against the right of 
the States to provide by State law for the control, use, and appropri- 
ation of their own water, and consequently we are duty bound to re- 
affirm the rights that we thought that the States had for all these 
years; something akin toa quiet title suit. 

Mr. Cuttson. That is right, Senator. Of course, personally, being 
a lawyer and I suppose being hypertechnical, I want it understood 
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that so far as I personally am concerned, we do have the title now 
and have had it for many, many years. 

Senator Barrett. I agree. 

Mr. Cuitson. As I conceive this legislation, I don’t quite conceive 
it in the nature of quiet title suit. I conceive it that Congress is 
saying now that certain constructions Congress has done in the past 
are erroneous and Congress is making it plain now that from the 
time they started this series of legislative acts that they are meaning 
that the Federal Government’s rights to the use of water are on a 
parity with the rights of the citizens of the various States, and that 
they have no greater rights and they have no lesser rights. 

Senator Barrett. I certainly agree with that. 

The question I am raising is not a legal one in any way. When I 
refer to quiet title, I am not speaking in the strict sense. This is my 
point: It would not be so bad if some fellow on the street would 
make a contention in derogation of the title and rights of the State 
to appropriate their own water to their citizens. But when a high 
official of the Government, particularly in the Department of Justice, 
makes these contentions, as has been made in a good many cases, it 
seems to me that it may make it difficult to raise funds that may be 
needed from private sources to finance reclamation projects to be 
built by private enterprise unless we can assure them that there is 
absolute security in their investments. 

That is what I mean when I say that we have to reassert again the 
fundamental basis upon which the whole structure of western recla- 
mation has been built over all these years and clear the air and say in 
effect “Yes, you are just as safe as you ever were and as you thought 
yon were all these years.” 

That is not a legal question. It is rather a matter of policy. It 
seems absolutely imperative that we enact legislation of this character 
so that we can give the people of the West the security that they 
need to assure them as to their historic rights. That is the question 
I wanted to propound to you. 

Mr. Cutson. I agree with that entirely. 

Senator Barrerr. You are making a very fine statement here, Mr. 
Chilson, and I appreciate the work that you have done to bring this 
issue so clearly to the committee. 

Mr. Cuiison. T hope I am, because, very sincerely, I am trying to 
point up the question. 

Here I would like to say that although I heartily disagree with what 
Assistant Attorney General Rankin said yesterday, I think he did, at 
least for me, a great service, because there was no evasion or equivoca- 
tion. He put it on the line. He said what the issues were. 

We do claim vested rights as of the date of withdrawals and we do 
claim all of the unappropriated waters. That is what we need, be- 
‘ause we need to have a clear-cut issue here and we have it. 

For that reason, I was very pleased with his statement because he 
didn’t equivocate or evade. , 

Senator Barrett. It makes it abundantly clear now that we certain- 
ly need legislation of this type now if we did not need it before. We 
certainly need it after the exposition Mr. Rankin gave yesterday of the 
position taken by the Justice Department. 
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Senator Watkins. Mr. Chilson, what position do you take with re- 
spect to the effect of the Colorado constitution and its ratification and 
ipproval by the United States Congress ? 

Mr. Cutison. We take the position that when we submitted our con- 
stitution to the Federal Government for admission to the Union, we 
ncluded in that a provision that the waters of the State of Colorado 
belong to the public. 

When Congress accepted that constitution, ratified it, and brought 
us into the Union, that is just as binding as an interstate compact is 
between two States. It was a contract, an agreement, that thereby the 
control and ownership of the waters in the State of Colorado, whether 
on the public domain or private domain, were the property of the 
public of the State of Colorado. 

Senator Watkins. You received certain lands at the same time, did 
you not, in that enabling act ? 

Mr. Cutison. That is my recollection. 

Senator Watkins. And you claim that you had just as much title to 
the water as to the land which they gave you ? 

Mr. Curtson. Surely. 

Senator Watkins. Let me get to another instrument that I think is 
rather important. 

What about the compacts that have been accepted by the United 
States Government and approved by the Congress? For instance, the 
Colorado River Compact of 1922 and the more recent one of the upper 
Colorado River Basin of 1948, as I recall. What is your construction 
of the effect of these compacts with respect to the ownership of water 
by the United States and the States? 

Mr. Cuitson. Senator, my own idea is that when the Federal Gov- 
ernment approves a compact which involves rights of the Federal Gov- 
ernment, that the Federal Government should be bound thereby. 
There is a difference of opinion among lawyers on the effect. Some 
say that the permission for two States to enter into a compact is noth- 
ng more than that. In other words, the Federal Government is just 
viving two parties the right to contract who otherwise would not have 
the right to contract. 

Senator Watkins. That would be all right with respect to the per- 
mission to go ahead and negotiate a compact and to enter into one, but 
you recall that we also have a final act of the Congress approving the 
compact after it once has been entered into. 

Mr. Cuttson. That is right. 

When the Federal Government’s rights are involved in a compact to 
which it consents, my own feeling and my own opinion is that it con- 
stitutes a contract. 

Senator Watkins. It would be a recognition of the fact that the 
States own the water and the Federal Government at that very time 
did not claim ownership of the water. 

Senator Barrer. I want to call attention to the fact also that some- 
one has someone representing them in the compacts. In the legislation 
that is enacted there is always a provision made that a United States 
representative will sit in there representing the rights of the United 
States. 

Mr. Cutrson. That is right. 

Senator Watkins. Those compacts also contain provisions for the 
allocation of certain of the waters of the streams involved in the com- 
pact. 
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Mr. Curison. That is right. 

Senator Warxtns. To various States. 

Mr. Cutrson. That is right. 

Senator Warkrns. Each State has so much of the flow of the river. 

Mr. Cutison. That is correct. 

Senator Warkrns. The division in the upper Colorado compact in 
volves so much for the lower and upper basins. And we had an allo 
cation of a certain percentage of the waters to those States. 

Mr. Cutrson. That is right. 

Senator Warktns. If I understand anything about the agreement 
in which the United States is a party, and which is ratified by the 
Congress, then if they never had it before they certainly must have 
the principle now. Because to be willing to go ahead and spend im 
mense sums of money in the developing of that water for the use of 
various States and to allow the States to repay the money to the Gov- 
ernment, must be on the theory that they are developing the property 
of the people of those States. 

Mr. Cuirson. I think there is merit to that contention, Senator 
That is my feeling about it. 

Senatcr Warkrns. It is just one step after another. We, after all, 
have these acts and the constitution of Colorado which was accepted 
by the Congress. 

By the way, the constitution of my State is substantially the same 
as yours. 

Mr. Cutrson. That is what I understand. 

Senator Warxkrns. That has been accepted, It is just one step after 
another. Wecome along with the compacts and we have a ratification 
again and again of the doctrine that this water belonged to the people 
of those States. 

Mr. Cuitson. That is correct. It is another link in the whole chain 
of congressional expression of intent. 

The reason I said a while ago “philosophy,” I think among certain 
people that it is not so much a matter of reason and logic as it is phi- 
losophy. Somehow or other it is a crime for the Federal Govern- 
ment not to be the owner and in control of the water supply of the 
Western States. You get emctional—I do—about this. That is one 
trouble with water. You deal emotionally with it. 

Let us just take the alternative. Obviously, the State can’t have 
control of these waters unless limited to the unappropriated water or 
water that is not yet put to use. Either the State has got to control 
that unappropriated water or the Federal Government has got to 
control it. 

If the State controls it, the State will then determine what its future 
development is going to be, whether its future development shall be 
avriculture, whether its future development shall be recreation, hydro- 
electric power, or industrial uses or municipal uses. It will be for the 
State to determine. 

The alternative to that is for the Federal Government to have con- 
trol, in which event Congress will then determine the future destiny 
of the State. 

I can’t conceive of a Congressman from Connecticut, New York, or 
Pennsylvania, wanting to be bothered with the problem of what is 
to be the future development of Wyoming and Colorado and Utah 
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and New Mexico, and the other Western States. They have enough 
to do to determine the future of their own State. 

Senator O"Manoney. There is another angle, Mr. Chilson, it seems 
to me, when we consider the fact that in the arid land States some 
large amount of the area is completely mountainous. There are many 
areas subject to mineral development in which the claims have not 
passed patent. This 70 percent, approximately speaking, of land 
still in the public domain or in forests, constitutes the watershed 
from which the water is derived to build up the domestic, mineral, 
agricultural, and industrial use of the State. 

If the F ederal Government can by step by step executive action set 
up the claim that it has control of all of the unappropriated waters, 
then the Federal Government becomes an obstacle to the development 
of the domestic uses of water in the Western States and makes the 
future growth of those States dependent not upon the constitution 
ind the acts of administrations but upon the activities of the Federal 
Government. 

Mr. Curson. That is correct. 

Senator Warkins. That brings to my mind again a theory that I 
do not know but what might be almost an actual situation now, that 
the lands that are held by the United States—the so-called public 
lands of the United States in the 17 western public-land States—is 
being held by the United States in trust for the people of those States. 
[ts conduct with reference to water and all these things seems to bear 
out that particular theory. 

Mr. Cuiison. That is right. 

Senator Warxrns. So the water, the mountains, the forests, and 
ill those areas that it has withdrawn, are largely for the benefit and 
ise of those States. The forests are used as recreation areas of 
those States. They are used for timber for those people in those 
States. They are used as watersheds for the acc act ation of water 
that takes care of people of those States. 

When they come to divide up whatever revenue they get, they see 
to it that the schools of those States get some revenue, and the countie 
of those States get some of the revenue, and the same with nearly all 
of the resources they have out there. Sooner or later part of that 
comes to those States. 

! cannot understand it on any other theory than that they are 
holding that area in trust for the people of those States. 

So when they try to set the Federal Government over here as a 
sort of independent proprietor that wants to do a lot of things not 
for the benefit of the people of these States but for the United States 
as a whole, they are running counter to one of the theories or policies 
they adopted in the past rec cognition of the trusteeship policy. 

IT am sorry I have to leave, Mr. Chairman. 

Senator Anprerson (presiding). Thank you. 

Senator Atiorr. I wonder if the pertinent provisions of the re- 
spective constitutions of the Western States have been made a part 
of thisrecord? It might be necessary to include in that the respective 
enabling legislation, too. 

But with respect to our own State, our constitutional provision is 
so strong that it occurred to me that it might be an addition to the 
record. 
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Senator Anprrson. I was just going to suggest to the staff that they 
consider that question. It is pertinent. ; 

I think it might be that we add sections of State constitutions of 
the Western States. 

Senator Barrerr. We put it in as far as Wyoming is concerned. I 
am not sure about Colorado. ; 

Senator Anperson. We have no other witnesses except Mr. Ben- 
nett. 

Senator Atxorr. I do not believe Mr. Chilson is through. 

Senator Anperson. I apologize. I thought you had finished your 
statement. 

Mr. Cuutson. No, we just had rather a lull here. 

Senator Anperson. Excursion is a more proper term. [Laughter.] 

Mr. Cuitson. Referring again to the Attorney General’s statement 
of March 19, 1956, the Attorney General says with reference to section 
5 of this proposed legislation : 

It is conceivable that rights heretofore acquired under and recognized by 
State custom or law, without recognition of prior vested rights of the Federal 
Government not based upon State law would be held superior to Federal rights. 

From Mr. Rankin’s testimony yesterday, I assume that he refers 
to the Federal rights that are vested by virtue of the theory of Gov- 
ernment ownership of the waters or vested rights based on the with- 
drawals of Federal lands. 

If those are the vested rights that he referred to, I agree that this 
bill does just that. 

I may say again, as I understand this bill and the previous legisla- 
tion, it will put the Federal Government on a parity with any other 
water user within the States. They will have the same rights to the 
use of water as any other user, no more and no less. 

The Attorney General, in his statement, also says that the States 
do not recognize as beneficial uses some uses which the Federal Gov- 
ernment makes. 

I would like to comment on that because at first blush it would 
appear that maybe that would be a good objection. We must remem- 
ber in these 17 Western States that there is not enough water for 
all of the possible uses. Even the miners recognized that when they 
put in their system of. priority of appropriation. The miners also 
recognized it when they adopted the abandonment theory which was 
that if you once got an apEroneietion and you didn’t use it, you lost it 
and it went back into the pool for the use of other appropriators. 

Even as early as that time, as I say, it was known that the water 
supply of the West would not supply all of the possible uses. 

herefore, as a matter of public policy, the States had to come to 
some conclusion. They either had to throw this thing open and say, 
“You can use water for fish and wildlife; you can use water for recre- 
ation, and if you get an early enough priority you can deprive a person 
who needs it for domestic use or irrigation use. You will come first.” 
But these States, realizing they only had a small amount to deal with, 
as a matter of policy, reserved their waters, reserved the rights to the 
use of the waters, to the more essential purposes: domestic use, irri- 
gation, manufacturing, and in some cases the production of hydro- 
electric power ; and so on. 

For example, the State of Colorado does not recognize that the 
owner of a summer resort may divert the water of a river and store it 
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in a lake purely for recreational purpper and thereby deprive the 
public of the use of that water for drinking purposes, 

The Federal Government, under its theory of its right to the use of 
water, thinks that it should be able to acquire a right for those less 
essential purposes in States that do not recognize it. 

Again, I think it is a clear-cut issue. 

Senator AnpErson. Would you state that again, that the Govern- 
ment thinks it can acquire.a right for lesser purposes ? 

Mr. Cuinson. Yes. My statement was, if I understand Mr. Ran- 
kin’s testimony correctly, and also the statement of the Attorney Gen- 
eral, one of the objections to this bill and being put under State law, 
is that some of the State laws do not recognize the acquisition of the 
right to use of water for certain purposes for which the Federal] Gov- 
ernment does and would like to acquire the right for its use, and men- 
tions in the statement certain purposes, such as recreation, fish and 
wildlife, and so on. 

Senator ANpERsoN. That is why I was wondering. In the cases in 
California which we were worrying about, that was a military use. 
You would not make a military use comparable to a summer camp. 

Mr. Cuinson. Certainly not. A military use is a domestic use ex- 
cept for lawn sprinkling or unless they have gardens or irrigate some 
acreage. A military use I would think, offhand, a domestic use. 

Senator Anperson. Even with lawn sprinkling, the military base 
at Albuquerque insists on having enough water to sprinkle the laws 
they built up there even when other residents of the town ration 
themselves on water. While we do not like it, we are not exactly hostile 
to having the camp in town and keep still about it. 

Mr. Cuison. In the State of Colorado, it is generally recognized 
that the ordinary irrigation uses that go with a residence, such as a 
garden and lawn sprinkling, is a domestic use. Therefore they call 
it all, and sometimes refer to it, as municipal use, which includes some 
indutrial uses, 

Senator Anperson. I understand your previous statement now. I 
missed the proper reference you made. 

Mr. Cuttson. I feel that this bill does accomplish exactly what the 
Attorney General fears: that if the Federal Government is going to 
use water in these Western States that they shall use it for the more 
essential purposes which the State, by trial and error, over almost a 
hundred years of experience, has determined are the essential uses for 
that particular area. 

Don’t misunderstand me. Colorado is as interested in recreation 
and wildlife as the Federal Government is. We are a great tourist 
State. We spend millions of dollars in our fish and wildlife program. 
We pay attention to recreation. But at the same time we try to keep a 
balance and say we are not going to let recreation uses deprive some 
city of a water supply. Therefore they can use that water but they 
cannot get a priority of right for that purpose. Even in the Colorado- 
Big Thompson project, my conservancy district, which contracted 
with the Government, agreed that a part of our water supply should 
be turned loose to be sure and maintain the fish below Granby Dam. 
It is not only the Federal Government that is interested in fish and 
wildlife and recreation by any means, but we still as a matter of public 
policy have to say what the essential purposes of water use are. 
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Of course, in our constitution, we have preferences. A domestic 
use can take by condemnation from an irr igation use and an irrigation 
use can take by condemnation from a lower use and so on. We com- 
pensate. 

We have even preferences as between the recognized uses, which I 
think is right. I think the Federal Government should abide by that 
policy. 

If the committee please, I am taking more time than I intended. 

Let me skip over to one of the matters that appears to be quite im- 
portant and then if there are any questions, I will be glad to xsnswer 
them. 

] would like to ¢ comment on the matter of the constitutional] question 
which has been raised concerning the delegation of power to Congress. 
I don’ t think it is going to do iat myse If or the committee any good 
to go into a discussion ’ eases. I do, for the record, wish to make this 
<tatement, that I believe to be a principal of law, and I will give the 
tatte ns tothe re porter I believe it is an established principle of law 
the it when Congress so provides it is clear that St: ate laws and regula 
tions governing acquisitions of interests in public lands and waters 
will be enforced b y the Supreme Cout 

W ithout taking the time to read nti itations, I will give the reporter 
those at the conclusion of my hearing. 

(The citations are as follows:) 

Gutierres v. Albuquerque Land Co. (188 U. S. 545); Butte City Water Co. v 
Baker (196 U.S. 119) ; Atchison v. Peterson (87 U. S. 507); Basey v. Gallagher 
(S7 U. S. 670): Jennison vy. Kirk (98 U. S. 458); California Oregon Power Co. 
v. Beaver Portland Cement Co. (295 U. S. 142): United States v. Rio Grande 
Irrigation Co. (174 U.S. 690). 


Mr. Crimson. IT believe that ener ied law. \pplying it to 
the particular facts of a case, you can always cite a rule of law. As 
lawyers say, it is easy to know what the lake ‘is, but it is vain’ to apply 
if to 2 Set of fact 1 

F would like to_try to ap ply it to the facts that we have here. In 
order to do that, T will have to take a little time to review. 


The Attorney ¢ ienarat: as T understand his testimony and the state 
ment, questions the power of Congress under the Constitution to pro 
vide that the Federal Government shall acquire its rights to the use 
of water under State law. The reasoning is the Attorney General says 
that the Congress may not delegate to the States its power to make 
all needful rules and regulat ions respecting the property of the United 
States. 

He goes on to say that the United States acquired the lands from 
France, Spain, and so forth, and by acquiring the lands, they acquired 
all the water. So, at the time they got it they got the title to the land 
and they got the title to the water. 

He also says, further, that Congress by the Desert Land Act, the 
Reclamation Act, and others, did not give these waters to the States. 
He says that all Congress did was to permit water users to acquire a 
right of use. 

He admits that those users who have appropriated waters before 
Government withdrawal of the land have and now own a vested prop- 
erty right in these waters. 

Let me ask this question: Did the Congress set up any rules and 
regulations under which these appropriators were going to get the 
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right to the use of this Government property! ‘The Government prop- 
erty I am talking about is the water. The Government claims they 
own the water. So, therefore, it is a property. Yet they admit that 
people did get vested absolute rights to the use of some Government 


property. 

7 ees did they acquire that right? The Federal Government didn’t 
set up a bunch of rules and regulations under which they were to ac- 
quire right. They said that these people could acquire that right 
under State law. They did acquire those rights under that State law, 
and the Government now admits that they own them. They have an 
absolute fee simple vested title in Government property. They got. it 
under State law. 

However, the Attorney General says that the Government can’t 
acquire the right to the use of this water by the same means, I fail 
to see the difference. 

Senator Anperson. Did he say that ‘ 

Mr. Cutinson. I hope I don’t misquote the Attorney General, because 
if I do, it will be entirely because of misunderstanding or a mistake. 
1 understood the Attorney General’s position was that 1f would be un 
constitutional for Congress to require the Federal Government to ac 
quire its rights to the use of water under State law because it would be 
delegating to the States the congressional duty of providing rules and 
regulations respecting the property of the United States. 

Senator Anperson. That is what he did say. lL remember him say- 
ing that, I think. What you said a moment ago, as I understood it, 
was that the Government could not acquire under a State law. I 
dont’ think that is what the Attorney General said at all. 

Mr. Cirmson. That is probably right. It would be an unlawful 
delegation of power by Congress to require the United States to acquire 
its rights to the use of water under State law. I think that is probably 
a nore accurate statement. 

Senator Anprrson. I think so, too. 

Mr. Cuison. If one is an unlawful delegation of power—that is, 
illowmg private people to acquire the right to use Government prop- 
erty—then certainly it is an unlawful delegation of power—or I mean 
if it is a lawful delegation of power to allow an individual to acquire 
a right in Government property under State law, then it certainly 
is also a lawful delegation of power when the Congress says to the 
Federal Government to acquire its right to use water that it shall act 
under State law. It seems to me that one is the same as the other. 

Senator Barrerr. Yes. I asked the Assistant Attorney General 
specifically if he considered that section 8 of the Reclamation Act was 
constitutional. If L remember correctly, he stated that the court had 
never passed on that question specifically. The two cases, the Gerlach 
case and /ches v. Fow case, he said did not go to that precise point. 

I think it is fair to say that he intimated in his judgment section § 
of the Reclamation Act was an unconstitutional delegation of the 
powers under the property clause of the Constitution. 

Mr. Cuitson. That section 8 was 

Senator Barrerr. Yes. 

Mr. Cutrson. I did not so understand it. I am not sure. 

Senator Barrerr. He didn’t say so. I do not want to be unfair 
about the matter. He did not go so far as to say that in so many words 
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but he did say that he believed it would be contrary to the Constitution 
to grant the States power to administer water rights on the public 
lands superior to the United States. 

Senator Anperson. Mr. Chilson, do you not think there is a differ- 
ence between saying that the Constitution will not permit the Federal 
Government to pass a bill which requires the Government to acquire its 
rights under State law and saying that the Federal Government can 
acquire under State law? We think it can acquire under State law. 
But there is another thing to requiring it and closing any other door 
to it. That is what I thought the distinction was that the Attorney 
General was trying to make. 

Mr. Cuttson. Perhaps it was, Senator, and I just did not get it. 

Senator Anperson. It is entirely probable that I just did not get it. 
I am h: appy to have your comments. 

Mr. Cumson. I think I have expressed my ideas, whether they are 
right or whether they are wrong. That is my feeling about it. I 
point out in these cases that the ¢ citations will be given to the mining 
case where the Federal Government did delegate—if that is the word 
you want to use—its powers to acquire rights under State Jaw in the 
matter of mining claims and other instances. 

Senator Barrerr. I do not like to use the word “delegate.” 

Mr. Cuumson. I don’t, either. 

Senator Barrerr. I do not conceive it to be a delegation of powers. 
I cannot distinguish between the position taken by the Attorney Gen- 
eral to say that under the property clause of the Constitution the 
Congress has plenary power to dispose outright of the water in the 
streams in the Western States, and then to say that Congress cannot 
act, and say that if such and such is done under State law, this is ade- 
auate for the appropriation of water by the citizens of the Western 
States. I cannot draw the distinction between the two. If the Con- 
gress has the full power it certainly ought to have the right to do 
something that would be included in that full power, but which would 
be a lesser power. 

Mr. Cnison. Senator, I can’t conceive that it is an unlawful dele- 
gation of power for Congress to tell the Federal Government that 
when it buys a piece of real estate in Colorado that it shall comply 
with the conveyancing laws of the State of Colorado. 

Senator Anverson. Is there not a difference between real estate and 
water in a navigable stream ? 

Mr. Cutrson. A water right with which we are dealing, Senator, 
has almost invariably by the courts and textbook writers and so on said 
that it is real estate or in the nature of an interest in real estate. It is 
conveyed as real estate. The owner has the same powers of disposi- 
tion and so on as other real estate with certain exceptions. 

Senator Barrett. I called attention yesterday to the fact that Con- 
gress gave the State of Tennessee the power to dispose of all of the 
unappropriated public lands in that State, and it gave the State of 
Wyoming 3 million acres of lands under the Carey Act, and permitted 
the State to issue State patents on that land reserving to the United 
States the actual title. The State of Wyoming was made the trustee 
for the United States. 

It is pretty hard for me to distinguish even in property cases, let 
alone this matter of water use. 

Senator ANprrson. It is very hard for all of us. 
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Mr. Chilson, I wonder if you might do this. When you receive 
your copy of the transcript, will you go over what the Attorney Gen- 
eral had to say, and again reduce the : statements you have m: ide here 
tod: ay to fit right in with what he had to say? I do not believe in the 
ast analysis there is much difference between what you are saying 
oa what the Attorney General had said. I was glancing at it here, 
ind he was talking about the commerce clause, and he s says when you 
do regulate that the States cannot say you have to get a license from 
us. That is what they uniformly held. Maybe we can differentiate 
hetween those cases and the others. 

[ am only suggesting to you for the guidance of the Congress it 
would be helpful, “because I think this is an extremely important ques- 
tion and one that has to be resolved soon by the Congress. I wish 
you would just observe what the Attorney General testified and the 
questions that were asked by Senator Bar rett and Senator O’Mahoney 
and others, and again from your broad experience in water law give 
s your appraisal ‘of that situation. 

Mr. Crson. I will be glad to do so. I will just make one more 
brief statement to be sure that I have made myself clear. I find some- 
times when I read what I say, I have not said what I intended to say. 

Just briefly, I understood the Attorney General to say that this act 
is unconstitutional because it requires that the Federal Government 
iequire its water rights under State law, and that the reason that it 
is unconstitutions al is because of the provisions of the Federal Govern- 
ment which imposes the duty upon Congress to make all needful rules 
and regulations respecting the property of the United States, and that 
the Congress cannot delegate that power to the States, and that the 
requirements of this bill do delegate the powers of Congress to the 
States. 

All I was pointing out was that if this is an illegal delegation of 
power, then so also was the delegation of the power to the States 
to allow private appropriators to acquire a water right in Govern- 
ment water—the Government claiming all of the unappropriated 
waters—that that also was an illegal delegation of power. 

If that is true, then, of course, all of the appropriations are con- 
trary to the Constitution of the United States, and there is not a vested 
water right in anybody in the West. That is as near as I can make 
my reasoning clear. 

Senator Barrett. Although he said specifically that there was no 
question about the vested rights as a result of his reasoning, and of 
his argument, and of his theory and philosophy, he certainly is attack- 
ing the vested rights also. 

Mr. Cuirtson. That is right. My point is that if the private appro- 
priators under the acts of C ongress are good, then there was no illegal 
delegation of power. If there was no illegal delegation of power in 
that “instance, I can’t see that there is any illegal delegation of power 
in this act. 

Senator Anprerson. May I read Mr. Rankin’s language? I am 
skipping the first part of his sentence because he answered Senator 
Barrett’s statement that the United States would have practically 
exclusive right. 


I don’t say there is an exclusive right. I do say that the courts have said that 
the United States has certain rights with regard to its own property. The thing 
that bothers me about this proposed bill is that it has a program for the States, 
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in effect, to administer the property of the United States. I don’t find any law 
that would permit the Congress to delegate that responsibility to the States. 

That is what I would like to have you comment on in your supple 
mental statement. 

Mr. Cuirson. That was the next comment I was going to make. 
I was going to refer to that. That is a different point from the one 
I have been discussing. The Attorney General expresses the fear that 
this act will put under State control the Federal works which have 
been constructed in the West. He referred, I believe, particularly to 
the millions of dollars spent in reclamation projects, and so on. This 
is rather fine legal reasoning. I will try ay careful. 

The United States Supreme Court has upheld what has long been 
some principles established by State courts and State law, and that 
is the water right, and the water right is what this legislation deals 
with. It deals with the water right, not with the physical works. 

That a water right is a separate and entirely distinct piece of prop 
erty from the dams and ditches and canals by which the water is di- 
verted and used. 

The Supreme Court, and I will give the citation in a moment, has 
recognized that principle and has said that the ownership of the 
water right is in the user who actually puts the water to a use, and 
that the Federal Government in building a reclamation projeet does 
not own the water right, but it does own the physical works, the 
dams and ditches and canals. 

(Citation referred to is Nebraska v. Wyoming, 325 U. 
614.) 

I find nothing in this proposed legislation that subjects the physica! 
works of the United States to the control of any State official or ad- 
ministration. Actually, Senator, the way it works out is easily 
handled. 

Let us take what I am familiar with. I can talk better about what 
I know about. The Colorado Big Thompson project, for example, 
the State water officials determine when there is water available in the 
stream for the priority of that project, and allow the Government 
to divert the waters from the stream or impound them in the res 
ervoir. 

The people who work the gates and the people who actually take 
the water are Government employees. The State official does not 
touch a single turnstile or single headgate or anything else. The 
Government brings that water to a tunnel to deliver to ‘the opposite 
side of the Continental Divide. They don’t have canals to the land. 
This is a supplemental supply. The canals were already built. So 
the way the Government delivers that water is that they turn it into 
the streams on the eastern side of the Continental Divide. 

The Bureau of Reclamation says when they dump this water in 
the stream, we want nothing to do with it. That is State matters. 
That. is State control. We have made the water delivery to the stream 
and it is up to the State administrators to turn it out to the ditches. 
There is no conflict. 

Senator Anpgerson. No, but suppose you get in a situation that 
arose in California. Suppose the State of Colorado at a later date 
amended its constitution or changed its laws, and provided that water 
should not be diverted from the west slope to the east slope, even after 
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the Federal Government had put $150 million in the Big Thompson. 
Do you think the original $150 million would have been put in if they 
had felt that Colorado might subsequently withhold water that was 
supposed to pass through that tunnel / 

Mr. Cumson, Let me, as a lawyer, answer this way. 

Senator ANpERSON. | want to answer as a legislator. Do you think 
the Congress would have appropriated $150 million for Big Thomp- 
son if they though: that subsequently a group of farmers on the west 
ern slope of Colorado would have wanted that water, and therefore 
they would have to cut off the water from Big Thompson Tunnel, and 
let it stand idle? 

Mr. Cutuson. Most certainly the Congress would not have appro 
priated. 

Senator ANprrson. What happened in the Santa Margarita case ? 
The Government went in and bought some ground, bought a riparian 
right, and thought they were going to be able to develop a military 
establishment. After they bought it, the farmers decided that the) 
wanted the water, and California amended the constitution and de 
cided that the control of that water was under the control of the State. 
Isn’t that parallel to the Big Thompson ? 

Mr. Cuttson. Not in that respect because the State of Colorado 

Senator AnpERson. What did the State of Colorado do that is dif 
ferent? Colorado cannot change its constitution. I am not com 
plaining. 

Mr. Cuirson. That is the point Lam getting at. 

Senator Anprerson. What is to prevent the new crop of Colorads 
from doing what happened in California ? 

Mr. Cuiison. Senator, I don’t know, 

Senator Anperson. That is what Mr. Rankin was trying to get to. 

Mr. Cuinson. If that does happen, the Congress has the right to 
repeal this act. 

Senator AnpeRson. We do not want to pass an act that we have t 
repeal. I am interested in what Senator Barrett proposed. I am 
very happy he has proposed it, because I think this is a question that 
has to be solved some day. But if the States have complete juris- 
diction over the waters and the Federal Government cannot profect 
itself, you may find—I am only doing this out of selfishness now—that 
some future Congress is going to say, “I don’t know whether we want 
to put up money for this dam or not. We don’t know what is going 
to happen to this water at a later date.” We have to have Federal 
appropriations in order to get these large dams built. We cannot just 
depend on State appropriations. If the States own all the water there 
might some day come a question of whether the Federal money gets 
put up or not. We are trying to find a way of making sure that “the 
interests of the Federal Government are fully protected and at the 
same time we don’t upset the well-established water law of the West. 

Mr. Cuttson. Senator, about all I can say in answer to you is that 
there is nothing to keep the State of Colorado from passing a con 
stitutional provision that says that no reclamation project shall divert 
any waters from the streams. That is under the present situation 
without this bill. Clearly such a constitutional provision is in viola- 
tion of the Federal Constitution. 


75335—56——24 
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Then, too, we must realize, Senator, that the money that the 
Federal Government puts up in these reclamation projects, and so on, 
is for the benefit of the people there. The citizens themselves of my 
area would most strenuously oppose any attempt to deplete the rights 
of the Colorado Big Tompson project. We would be up in arms. 

Senator Anperson. Did the citizens in California object? 

Mr. Cutrson. Senator, I am not familiar with that case. I have 
heard a lot of conflicting reports, and I cannot discuss it intelligently 
because I just don’t know. I have heard two sides. I do not know 
which is right and which is wrong. I have no personal knowledge. 

Senator Warkrns. I think as I remember it the United States 
in the case bought the land for this base and bought the water rights, 
and then they tried to make a change in the use of the water. Whether 
the change would be permitted or not ordinarily comes under State 
jurisdiction and determination. It would have been the same thing 
in Utah or Colorado if they attempted to change the nature or place 
of use. They would have had to comply with State law. They had 
some difficulty about that. They tried to expand the right from 
what it was when they bought it into something else. That is where 
they ran into difficulty. 

Senator Anperson. There is no question about what they did. They 
bought a piece of land that had a riparian water right with it. Instead 
of taking that riparian right and attempting to irrigate a patch of 
alfalfa, they tried to put some water into a Marine camp. That is 
why I asked a moment ago about the use of military establishments. 

Senator Watkins. They went further than that; I read the com- 
plaint in that case. We had it before the subcommittee on the judi- 
ciary when we were trying to determine the question of whether the 
United States could permit itself to be sued in the adjudication of 
water rights. That happened to be before Senator McCarran’s com- 
mittee when he was chairman, and I held the hearings on it. It went 
further than that. They were trying to do a lot of things on the 
claim of paramount powers of the United States. That is he it got 
into conflict. They had to back down finally. It is not quite like the 
sitnation that most people think of. 

Senator Anperson. As I remember they happened to use the word 
“paramount” in a completely different text than the paramount mat- 
ter that arose in the tidelands case. But because the word “para- 
mount” had become a dirty word, they got in trouble. The Govern- 
ment contended it was not intending to assert paramount rights. All 
I am trying to say is that I do believe we want to be careful that we 
do not get ourselves in the position of saying that the Federal Govern- 
ment, having built a large reclamation project and poured millions and 
millions of dollars into it, has obligation to see to it that if it builds a 
military establishment and puts money into it, the State will decide 
that is not a proper use for the water and say “We own all the water 
on the Federal project.” You may find yourself having difficulty with 
appropriations thereafter. That is all I meant. 

Senator Warxrns. As I looked that situation over and read the com- 
plaint, and I heard more before this committee, it looked to me like 
the attorneys for the Government in the beginning did not make too 
careful a study of the water laws and water rights when they were 
buying. They thought they were buying a lot of things they. were 
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iot buying at the time. They had to do it pretty much in accordance 

vith State law. That is what they did not want todo. They claimed 
hey had the right to do it because the United States Government 
had paramount r rights to do this, that, and the other. 

Senator Anperson. I am sure that the Senator from W yoming was 
not trying to set up a new procedure, but trying to make sure that 
ereafter we live close to these water laws that have been inexistence 

n western areas for a long time, and we do not suddenly get off on a 
new theory that is going to cause some trouble. I fully subscribe to 

s desires to have that done. I think it is very important and very 
ecessary. 

That is why I was hopeful that Mr. Chilson with his good expe- 
ience in water law would take the Attorney General’s testimony and 
inalyze it for us. I am persuaded that neither of the Senators from 
Wyoming were convinced by the testimony of the Assistant Attorney 

General. I would merely like to have you take a look at it, and supply 
is with a statement at a later date. 

We have to go to the floor of the Senate and reassure a good many 
Senators who come from other States that this is not doing violence 
to the well-established principles that have been in existence for a 
ong time, nor does it unduly jeopardize the rights of the Federal 
(rovernment, 


(The information requested was subsequently transmitted by Mr. 
Chilson as follows:) 


CHILSON & McCREARY, 


Loveland, Colo., March 27, 1956. 
Mr. G. W. LINEWEAVER, 


Senate Interior and Insular Affairs Committee, 
Senete Office Building, 
Washington, D. C. 


DEAR Mr. LINEWEAVER: In order that I might comply with Senator Ander- 
son’s request to prepare a supplemental statement for the committee, you de 
livered to me a stenographic transcript of the hearings on S. 863, as of date 
f March 22 and March 28, 1956. 

I am returning these transcripts herewith together with my supplemental 
‘tatement. 

Very truly yours, 


HATFIELD CHILSON. 


Cuitson & McCreary, 


Loveland, Colo., March 27, 1956. 
Hon. CLINTON P. ANDERSON, 


Chairman of Subcommittee on Irrigation and Reclamation, 
Senate Office Building, Washington, D. C. 

DEAR SENATOR ANDERSON: During the course of my testimony on March 23, 
1956, on S. 863, you requested that I furnish the committee with a supplemental 
statement analyzing the testimony of Mr. J. Lee Rankin, Assistant Attorney 
General of the United States, who testified before the committee on March 22, 
1956. 

You paricularly requested my comment on the following statement made by 
Mr. Rankin: 

“I don’t say there is an exclusive right. I do say that the courts have said 
that the United States has certain rights with regard to its own propery. The 
thing that bothers me about this proposed bill is that it has a program for the 
States, in effect, to administer the property of the United States. I don’t find 
any law that would permit the Congress to delegate that responsibility to the 
States.” (See transcript of hearings, March 23, 1956, page 742.) 

I understand that my supplemental statement should be addressed principally 
to the constitutional question of the power of Congress to require the Federal 
Government and its agencies to “acquire rights to the use thereof (water) in 
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conformity with State laws and procedures relating to the control, appropriation, 
use, or distribution of such water:” (S. 863, page 5, lines 3 to 9). 

I will refer to Mr. Rankin’s testimony by reference to the page of the steno 
graphic transcript of the hearings of March 22, 1956. 

As to section 5 of 8S. 863, Mr. Rankin raises no constitutional question and recog 
nizes the right of Congress not to exercise the navigational servitude under the 
commerce clause (pp. 509 and 510). 

Mr. Rankin states, “Our principal problem in regard to the proposed bill is 
section 6. This section, it may be assumed, or we assume, is intended to provide 
that unless any rights under present authorized constructed or future projects 
are obtained under State law with regard to either navigable or nonnavigable 
waters, and the rights to the use of such waters acquired under the State laws, 
not only relating to appropriations but also the control, use, and distribution of 
those waters, subject to the State laws, that the Federal Government, agencies, 
and employees should not be permitted to use them. That raises many serious 
problems” (p. 514). 

Also Mr. Rankin says, “The thing that bothers me about this proposed bill is 
that it has a program for the States in effect to administer the property of the 
United States. I don’t find any law that would permit the Congress to delegate 
that responsibility to the States” (p. 536). 

The bases for the constitutional questions raised by Mr. Rankin are in brief 
as follows: 

1. That the title to the unappropriated waters and the right of use thereof 
are in the Federal Government: that these unappropriated waters and the right 
of use thereof, being property of the United States, are subject to and controlled 
by the Constitution and laws of the Federal Government and not by the laws 
of the State. That by virtue of article VI, clause 2, of the Federal Constitution, 
which provides that the Constitution of the United States and the laws of the 
United States made in pursuance thereof shall be the supreme law of the land 

2. That article IV, section 3, clause 2 of the Constitution empowers Congress to 
make all needful rules and regulations respecting the property of the United 
States. That this power of Congress to make rules and regulations respecting 
Government property is, under the supremacy clause above cited, binding on the 
States. 

3. It is a rule of constitutional law that the power of Congress to make laws 
cannot he delegated by Congress to the States. 

4. That section 6 of S. 863, which requires the Federal Government to acquire 
rights to the use of water in conformity with State laws, subordinates Federal 
property to State control, and therefore is an unconstitutional delegation of the 
legislative powers of Congress to make rules and regulations respecting Gov 
ernment property, as provided in article IV, section 3, clause 2, of the Consti 
tution, above mentioned. (See Report of Attorney General dated March 19, 
1956, p. 7, and appendix thereto, pp. 2 and 6.) 

Mr. Rankin develops the theory of Federal ownership of water and water use 
as follows: 

1. United States, on cession of territory, became the owner of all waters and 
rights to use the same: That when the western lands were ceded to the United 
States, the United States becaine the owner of the lands and the waters and 
the rights to the use of the water (pp. 539, 540, 541, 570). 

2. Congress has power to give the waters and right of use thereof, or a part 
thereof, to the States (pp. 536, 537, 538). 

3. But Congress has not given or granted to the States any rights in the water 
or the right to use the same. Therefore, the title to the unappropriated waters 
is still in the United States (pp. 545, 546, 570, 571). 

4. All Congress has done to date has been to give the right of use to individual 
appropriators: I understand Mr. Rankin’s position to be that the congressional 
acts of 1866, 1870, the Desert Land Act of 1877, the Reclamation Act of 1902. 
and the other congressional acts passed by Congress relating to western water 
nse gave the States no rights in the waters or the water use. That the effect 
of these acts was simply to provide that anyone who appropriates the water 
and applies it to a beneficial use under the principle of appropriation obtained 
a vested right to it (pp. 546, 547, 570). 

5. Therefore, the title to the waters and title to the right of use of unappro- 
priated waters is in the United States: The Federal Government’s title to the 
unappropriated waters and the use thereof is in two categories: 

A. Absolute title by virtue of withdrawals and reservations: Mr. Rankin 
contends that when the Federal Government withdrew or reserved public 
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lands, that as of the date of the withdrawal or reservation, title to the use 
date of the withdrawal or reservation, title to the use of the waters became 
vested in the United States to the extent needed in connection with the 
withdrawals and reservations. Thereafter an appropriation of water, whose 
rights were initiated after the date of the withdrawal or reservation, obtained 
no rights as against the future uses by the Federal Government which might 
be made in connection with the withdrawal and reservations (pp. 530, 53 
532, 545, 571). 

B. The remaining unappropriated waters are open for appropriation to 
beneficial use by individual appropriators. 

Mr. Rankin contends that Congress does not have power to require the Federal 

(iovernment to acquire rights of use of water in conformity with State law. 
Having developed the theory that the title to all unappropriated waters is in 
the United States, Mr. Rankin contends that since water and the right to use 
ater is property, and since that property is owned by the United States, Congress 
n dealing with this property is subject to the Federal Constitution (p. 536). 
6. That although the Constitution permits Congress to grant to the States 
he title to the uneppropriated waters and the title to the right of use thereof, 
mgress cannot retain the title and direct that the Federal Government acquire 
he rights to use thereof in conformity with State law. (Pp. 558, 559, 562, 565, 
ind 566, and p. 7 of Report of Attorney General dated March 19, 1956.) 

The reason Congress cannot do this is because it would be a delegation of its 
slative power “to make all needful rules and regulations respecting 

property belonging to the United States” (p. 7 of Report of 

ttorney General dated March 19, 1956). 

I disagree. 

The State of Colorado and other Western States deny that the ownership of 
unappropriated waters and the right of use thereof is in the United States. 
reasons for this contention are set forth at length in the hearings. Briefly 

they are: 
1. That the acts of Congress dealing with western water law severed the 
vater from the land and placed the right of use of the water under State law 
2. That the State constitutions and statutes declaring the waters to be 
he property of the State or the public have been recognized by the Federal 
Government. 


the States are correct, the Government’s contention falls because it 


sory that the waters and water use are property of the United State 


ss, | will comment here on the assumption that the Federal Gove 
ownership of the waters and right of use there 
Attorney General! has filed herein a list of court decisions 
his position (See appendix Lo Report of Attorney I 
nony I cited certain court decisions which I believe deny the 
General (p. 733, Stenographic Transcript, March 25, 1956) 
tle would be accomplished here by a further discussion of these c: 
lowever, I wish to emphasize that Mr. Rankin repeatedly said that although 
s could give the water and rights to the use of water to the States, it could 
keep the title in the United States and subject the water and right of use to 
ate control It is equally clear that Mr. Rankin deems the requirement of 
quiring a right of use of water in conformity with State law, State control 
But Mr. Rankin recognizes that Congress has the power to permit individual 
Vater users to acquire a vested right to the use of water by appropriating it and 
putting it to a beneficial use under the principle of appropriation. Mr. Rankin 
ecognizes that these appropriators have acquired a right to the use of Govern 
ent property, to wit: the waters, the title to which is in the United States 
pp. 546, 548, and 570). 

We must remember that the constitutional objection raised is that Congress 
itself must make the rules and regulations respecting the property of the United 
States, and that Congress cannot provide that these rights of use shall be acquired 
under State law. 

To be consistent, therefore, in order for a private appropriator to obtain a 
valid right to the use of the water owned by the Federal Government, Congress 
would have to set up the rules and regulations under which the right of use is 
to be obtained. Congress has not done this. Congress has not prescribed the 
rules and regulations for the acquisition of the right of use of water by individual 
appropriators, or how the priority of rights should be established, who should 
administer the priorities, nor has Congress established any of the myriad of other 
rules and regulations by which appropriative rights of individual water users 
are determined and administered. 
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What Congress has done by the various acts relating to western water use, is 
to provide for the acquisition of a right to the use of water in conformity with 
local customs, court decisions, and State laws. As a matter of fact, the principle 
of appropriation is itself a State law, developed from the early customs of miners 

Therefore, the right to acquire the use of Government property (the water) 
in conformity with State law has long been recognized by Congress and is now 
recognized by Mr. Rankin. 

It was not an unconstitutional delegation of the legislative power of Con 
gress to authorize private persons to acquire a right to use of water, which is 
claimed to be Government property, under State law. Similarly, it is not an 
unconstitutional delegation of the legislative power of Congress to provide that 
the Federal Government, in acquiring the right of use of the water supply, shall! 
likewise do so in conformity with State law. 


SUBORDINATION OF THE PROPERTY OF THE FEDERAL GOVERNMENT TO THE STATES 


Mr. Rankin believes that S. 863 subordinates the property of the Federal 
Government to the States (p. 592). 

I cannot agree. Mr. Rankin recognizes that the ownership of a right to use 
water is separate and apart from the ownership of the water itself, and that 
except for the navigational servitude and rights acquired by withdrawals and 
reservations, the United States stands on the same level as a private citizen 
with respect to the acquisition of the right to the use of water (p. 556). 

Since a private citizen acquires his rights to the use of water in conformity 
with State law, the United States does and should stand in the same position. 
This does not subordinate the rights of either the individual water users or the 
United States to the States. It merely provides the means and procedures of 
acqu'ring a right of use. 

Nor does S. 863 subject the physical properties of the Federal Government to 
State control, as Mr. Rankin believes. The right of use of water is a distinct 
and separate property right from the property right in the physical works such 
as the dams, reservoirs, and canals, by which the water is put to use. This 
principle was recognized by the United States Supreme Court in Nebraska \ 
Wyoming (p. 702, transcript of hearings, March 23, 1956). S. 863 provides 
that only the right to the use of water be acquired in conformity with State 
law. S. 863, as I read it, does not and is not designed to require that the 
physical works shall be managed, controlled, and operated by the State or any 
agency thereof. 

I trust that I have covered the matters which the chairman had in mind. | 
wish to make one further comment, 


WITHDRAWALS AND RESERVATIONS 


In my testimony, I pointed out that the Government’s claim of vested rights to 
the use of water, by virtue of withdrawals and reservations, is a serious threat 
and obstacle to future development by the States and their citzens of the utiliza- 
tion of the unappropriated waters. It is unnecessary that I repeat these views 
in this statement. 

However, Mr. Rankin has called the attention of the committee to the fact 
that the proposal to strike the words “under State law” from line 22 on page 4 
of S. 8638, will not alleviate the condition created by the Government’s claims, 
based on withdrawals and reservations (pp. 587, 588). The Attorney General 
contends that these claims, based on withdrawals and reservations, are existing 
right which will not be affected by S. 863, if the words “under State law” are 
stricken from the bill. 

Mr. Rankin has also pointed out that it is within the right of Congress to 
say that certain property of the United States shall not be used (p. 593). 

I suggest for the consideration of the committee that any rights to the use of 
water which the Federal Government may have acquired by virtue of with- 
drawals or reservations be limited to the uses now being made thereunder. 
Such a provision, in conjunction wth the balance of section 6, would place the 
Federal Government on an equality with others in the future acquisition of 
rights to the use of water. This, I understand, is one of the principal objects 
of S. 863. 

Respectfully submitted. 

HATFIELD CHILSON. 
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Senator Barrerr. Mr. Chairman, I am mighty glad you gave Mr, 
Chilson permission to do that, because I am sure it will be very help- 
ful to the committee. I appreciate that this is a rather complex 
roblem. I do want to call attention to the testimony made by the 
Defense Department that it never had any trouble with the State of 
Wyoming and I suspect it had very little, if any, trouble in any State 
except perhaps this rather involved matter out in California. As I 
gathered from Senator Kuchel’s remarks the other day, the whole 
problem in California resolved itself back to a requirement that the 
Defense Department comply with the State law. 

Senator ANnperson. Will you give us something at a later date, Mr. 
Chilson, and get it to us, because we probably will not take action on 
this until after the Easter recess. Will you go ahead with your testi- 
mony? Iam sorry to have interjected my questions to you. 

Mr. Cutson. That is all right. I am going to conclude unless 
there are some other questions. I just want to conclude with a short 
recapitulation of what disturbs me more than anything else. That is 
that under this claim of ownership of unappropriated water, and more 
particularly the claim of water rights by virtue of these withdrawals, 
it is not just a hypothetical or theoretical danger to the Western 
States. It is actual. I tried to cite the figures of the amounts of 
the withdrawn land, and show the character and what water they 
might require out of the streams for the development and it is act ual, 

I would like to conclude with a reference to an example which the 
Attorney General gave yesterday, because I think it is very applicable. 
I have been using the words “squatters’ rights.” The example which 
Mr. Rankin gave—and this won’t be entirely accurate, but 1 think in 
substance it is correct—is that he said, let us suppose that a man moves 
onto Government-owned land and he lives there for many years. 
Iiventually the Federal Government desires the use of that land. The 
settler by virtue of having lived there all those years acquires no 
rights. So we can move him off. He was using that illustration in 
connection with the Government’s rights for the use of water. 

Senator Anperson. He said it could not make any settlement with 
him either. 

Mr. Cuuson. That is right, without compensation. In our coun- 
try we call people that go on other people’s land squatters, and if the 
land is privately owned, after he has squatted there for so many years, 
he obtains title and the right to continue to occupy. But due to the 
fact that statutes of limitations do not run against governmental 
agencies, a squatter acquires no rights in Government land, therefore 
| think Mr. Rankin was exactly correct. 

Applying that same illustration to the city and county of Denver— 
[ use them because they are a large growing community, their water 
needs are greater, they spent millions of dollars already in bringing 
water from the Colorado River to Denver, they are going to spend 
many millions more, Colorado Springs is going to do the same thing, 
Englewood is going to do the same thing—and yet because these 
withdrawals were made prior to the time that Denver initiated its 
water rights, the water rights which the Federal Government claims 
by virtue of withdrawals, if correct, means that Denver has nothing 
but squatters’ rights. If 100 years from now, or 50 years from now, 
or 50 years from now, or at any time in the future, the Federal Gov- 
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ernment desires to utilize that property, which is the water, they can 
deny the city and county of Denver—they could, I do not know that 
they can now in view of the settlement of the lawsuit—they could 
under the claim that was made in that case tell Denver, “We need 
this water; you stop diverting. Your Montezuma tunnel which you 
are building, which is 13 miles in length, it doesn’t make any differ- 
ence. Your can tunnel, and so on and so forth, will have to go 
by the board.” I don’t think the Federal Government would ever go 
that far. But nevertheless, how can a municipality—this is not 
Government money that Denver is going to put in, this $70 million, 
this is local taxpayers’ money—how can you expect the city and 
county of Denver to go out and raise money to acquire a water right 
which is nothing more than a squatter’s right and can be divested at 
any time that the Federal Government says that it needs the water? 

Senator Anprerson. Would the enactment of this bill change that 
situation ? 

Mr. Cutrson. We believe it would, because then, Senator, as I under 
stand the purpose and the effect of this bill, it will mean that the 
Federal Government will have exactly the same rights to the water 
use as any other citizen. Tf it initiates a use before Denver, which 
it did in the Colorado-Big Thompson project--that was one of the 
big arguments, and the Government came out ahead, but they didn’t 
get it on the basis of withdrawal, but on the basis of appropriation. 
‘They got theirs as of 1935 when the Colorado-Big Thompson was 
started instead of 1908 or 1910 by virtue of withdrawals. We don’t 
want to mistreat the Federal Government. The only thing we don’t 
want the Federal Government to do is not to make a claim to water 
until they put it to use. It is not hard to acquire a water right in 
Colorado. I am not familiar with other States. It is as simple as 
{ BC. There is only one way to acquire a water right in Colorado. 
You go to the stream, you divert the water, and you put it to a bene 
ficial use, period. You have a water right. You don’t need a filing. 
You don’t need a permit. You don’t need anything. 

Eventually if vou want to make that your water right a matter of 
record, thev have what they call an adjudication proce ding, which 
is nothing more or less than the court determination of where your 
water right fits in on a priority basis with the other people who have 
also made apropriations. But your water right begins the minute 
that vou do the first work to divert the water from the stream. Tt is 
that simple. 

All we ask the Federal Government to do is to acquire its water 
right under our State law which means that they take their priority 
date as of the minute that they make the first survey towards a di 
version of water. 

Thank you very much. 

Senator Anperson. Thank you, sir. 

Senator Mitxrgrn. I want to congratulate you on a very masterful 
statement. 

Mr. Currson. I thank the Senator. 

Senator Barrett. I certainly concur in the remarks made by the 
senior Senator from Colorado. I did want to ask you this question. 
Do I understand you to say that if the theory of the Government in 
the Blue River case had been carried to a final conclusion that then 
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the end result might well have been that the city and the county of 
Denver would have expended $70 million and would have acquired 
a vested right under the laws of Colorado to the water, but neverthe 
less that vested right could well have been lost if the contentions made 
by the Government with reference to the shale reservations were ac 
cepted by the courts? 

Mr. Cuinson. That is correct. If the Government’s theory is cor 
rect, its right became vested when the withdrawals were made, whereas 
Denver’s right was some time in the 1940’s given by the decree. The 
Government claimed vested rights since 1910, which means that its 
rights, whatever they are, and whenever exercised, if the y conflict 
with Denver, Denver has to give way. If the Government’s utiliza 
tion of the water at any time in the future based on that vested right, 
they could call it from Denver to the extent of all the waters in the 
river, except rights initiated prior to the dates of the withdrawal. 

Mr. Rankin made that plain, that the withdrawals would not come 
in ahead of private rights that were vested prior to the date of the 
withdrawal. 

Senator Barretr. I call your attention to the fact that the with- 
drawals in that case were made 35 years or 40 years ago, and many of 
these withdrawals go back to even the turn of the century and before 
that. So that while they m: ake the statement that vested rights are 
not in jeopardy as a matter of fact, if they were permited to carry out 
the contentions that they made in that case, and in some other cases. 
vested rights are subject to loss. 

Mr. Cuttson. Yes. It depends on the definition of vested right. 
Z I understand it, the Government would define that vested rights 

re all rights that vested prior to the date of withdrawal. 

Previously we had understood that when the Government referred 
to vested rights, it referred to all rights that vested before the Govern 
ment initiated its use of the water 

Senator Barretr. I want to congratulate the witness for his splen 
did dissertation here this afternoon on this very important subject, 
and very complicated, I may say, also. 

Senator Anperson. May I congratulate you for your patience with 
us. We probably asked a great many questions. 

Senator Watkins. I would like to make it unanimous. As one 
lawyer to another, I think he did a very masterful job in answering 
the various questions, and in his rather informal presentation. It is 
quite a different thing to do it this way than to sit down and prepare 
a brief where you can be careful of every word you use. It takes a 
lot of ability to do that, and I appreciate it very much. 

Senator Anprerson. Mr. Bennett, would you be able to come back 
at a subsequent date ? 

Mr. Bennerr. Yes. 

Senator Anperson. Mr. Garry, do you have a statement to make or 
file ? 

Mr. Garry. Yes,sir. It will take about 3 minutes. 

Senator Anperson. Then we will give you the same privilege we 
have given some others of filing your views on this, if you desire. 

State your name for ther -ecord, please. 
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STATEMENT OF JOSEPH R. GARRY, PRESIDENT, NATIONAL 
CONGRESS OF AMERICAN INDIANS 


Mr. Garry. My name is Joseph R. Garry. Iam the president of the 
National Congress of American Indians. That is the largest all- 
Indian organization in the United States. I am also president of the 
Affiliated Tribes of the Northwest, having a membership from the 
States of Oregon, Idaho, Washington, and Montana. 

Senator ANpEerson. Where is your home? 

Mr. Garry. Plummer, Idaho. May I proceed now? 

Senator ANDERSON. Y es, SIr. 

Mr. Garry. The National Congress of American Indians respect- 
fully petitions this subcommittee ‘of the Senate of the United States 
to amend S. 863, 84th Congress, to insure that Indian water rights are 
fully protected. We also ask you to grant additional time for inter- 
ested tribes and intertribal organizations to submit written statements 
for the records of this hearing. They are as follows: All-Pueblo 
Council of New Mexico; Arizona Inter-Tribal Council; Affiliated 
Tribes of the Northwest; California Indians Congress; Confederated 
Tribes of Nevada; and the Inter-Tribal Policy Board of Montana. 

Senator Anperson. May we dispose of that by saying without objec- 
tion these groups will be given until about April 10 to ) file these state- 
ments with us. Is that s: atisfactory to the sponsor of the bill? 

Senator Barrett. Yes, sir. 

Mr. Garry. We ask to have included in the record of this hearing the 
attached resolutions. They are Nos. 6, 7, and 8, passed at our last 
annual convention held in Spokane, Wash., August 29 through Septem- 
ber 2, 1955, Although they do not bear specifically on S. 863, they 
clearly show the Indians’ concern to protect their water rights. 

We appreciate very much the opportunity to appear before your 
committee. 

Senator Anperson. Without objection, the resolutions referred to 
will be set forth in full at the end of Mr. Garry’s statement. 

May I commend you on the brevity of it, Mr. Garry, and tell you 
that it is going to be twice considered because of the brevity that you 
put to it. 

Senator Dworsuax. Mr. Chairman, may I ask one question ? 

Mr. Garry, I received a telegram earlier in the week from the Tribal 
Council of the Reservation in Idaho calling attention to the essential 
need of safeguarding Indian water rights in S. 863. When I sub- 
mitted the telegram to this subcommittee, there was a brief discussion 
and it was decided that if three words on page 4, line 22, under State 
law, were deleted, that probably the Indian water rights would be 
sa oe ded. 

I ask for your comment on that, and whether you have given it ade- 
quate study or not? 

Mr. Garry. I have not gone through it too thoroughly. I had this 
called to my attention since I have ‘been in here. But I think that 
there might be suggested amendment, a paragraph that is in my 
statement. 

Senator DworsHak. You have no specific amendment ? 

Mr. Garry. I have no specific amendment to offer. I think the 
attorneys would have to present the language. 
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Senator Anperson. I want to say that wholly above what your 
ittorneys do, I know when I speak, I speak for the members of the 
committee when I say that they will try to protect the point that you 
raise. I am very familiar with the Indian group in my State that 
you mentioned, and they are very fine people and very good friends and 
neighbors. I livenearthem. I am glad to have them in here. 

This will conclude the hearing except for the additional statement 
to be given by Mr. Bennett at a later time, and Senator Barrett will 
arrange with other members of the committee. 

Senator Watkins. I may want to file some other statements. 

Senator Anperson. Yes, sir; and any people who have additional 
statements, if those can be presented to the chairman at a later time, 
we will try to arrange to carry as many of those as possible in the final 
‘ecord. 

Senator Barrerr. Mr. Chairman, I request permission to have in- 
serted in the record the following material: 

1. Resolution adopted by the National Reclamation Association. 

2. Editorial from the Oregonian, June 8, 1955, Oregon Loses Its 
Waters. 

3. Editorial from Oregon Grange Bulletin, July 5, 1955, Water 
Rights in Jeopardy. 

1. Editorial from Oregon Grange Bulletin, July 12, 1955, State Law 
lonored. 

5. Editorial from the Oregonian, August 23, 1955, Water Control 
Showdown. 

6. Editorial from the Oregonian, November 3, 1955, Water Fight 
( oming. 

7. Resolution adopted by 21st annual convention, Nevada State Cat- 
tle Association, November 3-4. 


8. Editorial from the Oregonian, September 17, 1955, States to 


I: le 
9g 


ht for Water. 
Editorial from the Oregonian, November 19, 1955, Pelton Ruling 
Made Clear. 

10. Resolution adopted by the Irrigation Districts Association of 
California, December 9, 1955. 

11. Memorandum to Senator Barrett from Elmer K, Nelson, Janu- 
ary 27, 1956. 

12. Resolution adopted by the water laws committee of the Texas 
Water Conservation Association, March 2, 1956. 

13. Resolution adopted by the North Dakota State Water Conserva- 
tion Commission, March 9, 1956. 

\4. Letter to Senator Barrett from R. M. Dixon, chairman, State 
board of water engineers, March 13, 1956. 

15, Letter to William E. Welsh from Milo W. Hoisveen, chief engi- 
neer-State engineer, North Dakota State Water Conservation Com- 
mission, March 13, 1956. 

16. Letter to Senate Committee on Interior and Insular Affairs 
from Ivan C. Crawford, director, Colorado Water Conservation 
Board, March 14, 1956, with enclosed resolution passed by Colorado 
Water Conservation Board, January 11, 1956. 

17. Senate joint memorial No. 2. 

18. Copy of motion re Senator Barret’s bill, S. 863. 

(The material referred to follows :) 
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RESOLUTION NO. 6 


Whereas the Indian people of Arizona are, to a large extent, dependent upon 
agriculture for their livelihood and for economic development ; and 

Whereas water in Arizona is necessary for all types of agricultural pursuits; 
and 

Whereas economic development is and will continue to be largely dependent 
upon use of underground water lying beneath Indian lands; and 

Whereas non-Indians outside of reservations have so overdeveloped and over- 
pumped their underground water supply as to cause critical conditions to exist 
in many non-Indian sections of Arizona; and 

Whereas the Indian people of Arizona desire to have an orderly development of 
their underground water supply, but many non-Indians, in the knowledge, belief, 
or hope that this underground water supply will be drained away from Indian 
lands to non-Indian lands, have and are opposing any Indian development or use 
of underground water; and 

Whereas, though having no jurisdiction so to do, the attorney general of Arizona 
and the water commissioner of Arizona have threatened to institute criminal pro- 
ceedings against any non-Indians who drilled or assisted in drilling wells for 
Indians on Indian reservations; and 

Whereas even though said threats may be without legal reason or justification, 
they constitute an actual effective barrier to the development of Indian lands, 
in that no one desires to be faced with even groundless criminal prosecution 
and 

Whereas the United States of America, in its fiduciary capacity, owes a duty 
to the Indians of Arizona to assist in the economic development of Indian reser- 
vations and to encourage the Indians in their efforts to improve their economic 
standing: Now, therefore, be it 

Resolved by the National Congress of American Indians in the 12th annual 
meeting assembled at Spokane, Wash., That the Honorable Douglas McKay, 
Secretary of the Interior, and the Honorable Glenn L. Emmons, Commissioner of 
Indian Affairs, be, and they are hereby requested to direct all officials and em- 
ployees of the Department of the Interior, and the Bureau of Indian Affairs to 
assist Indians in Arizona in the development and use of the water supply under- 
lying their Indian reservation; be it further 

Resolved, That the Honorable Herbert Brownell, Attorney General of the 
United States, be, and he is hereby requested to direct the United States district 
attorney for the district of Arizona to take such actions as may be necessary to 
effectively allow the Indians of Arizona to develop and use their underground 
water supply and to protect said Indians’ use of said underground water supply. 


RESOLUTION NO. 7 


Whereas Indian people are largely dependent upon agriculture for their liveli- 
hood and economic development ; and 

Whereas water is vital for agricultural pursuits ; and 

Whereas non-Indians, including officials of various States, have threatened 
to limit Indian rights to use of water ; and 

Whereas the United States of America, in its fiduciary capacity, owes a duty to 
the Indians to assist in economic development of Indian reservations and to 
encourage Indians in their efforts to improve their economic standing: Now, 
therefore, be it 

Resolved by the National Congress of American Indians. That the Attorney 
General of the United States, the Secretary of the Interior, and the Commissioner 
of Indian Affairs be requested to direct all subordinate officials to assist and pro- 
tect Indians in the development and use of water underlying, flowing through, 
and available for Indian reservations. 


RESOLUTION NO, 8 


Whereas water rights of all Indians within the Colorado River Basin are di- 
rectly or indirectly involved and may be affected by the case of the State of 
Arizona v. State of California, et al., bearing No. 1 original, in the Supreme Court 
of the United States; and 

Whereas full and proper protection of these Indian’ rights necessitates ex- 
tremely close cooperation between the Department of Justice, the Department 
of the Interior, and attorneys representing these Indians; and 
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Whereas because of friction which seems to exist between the Department of 
the Interior and the Department of Justice, it is feared that these Indian rights 
will not be fully and adequately protected and that such rights may be lost to 
present and future generations of the Indian people: Now, therefore, be it 

Resolved by the National Congress of American Indians at the 12th annual con- 
vention assembled at Spokane, Wash., That the Honorable Herbert Brownell, 
Attorney General of the United States, the Honorable Douglas McKay, Secretary 
of the Interior of the United States, and the Honorable Glenn L. Emmons, Coim- 
missioner of Indian Affairs, be, and they are hereby requested to confer and 
coordinate the work and efforts of their respective Departments to the end that 
water rights of Indians within the area covered by the Colorado River watershed 
will be fully and adequately protected in the case of State of Arizuna v. State of 
California now pending in the Supreme Court of the United States; be it further 

Resolved, That such coordinated work and efforts be carried to the extent that 
each individual Indian water right within said area be so protected and upheld 
that each individual Indian or group of Indians will receive all of the water to 
which they are legally and equitably entitled. 


Whereas the authority to regulate and control the appropriation, distribution, 
and use of the waters of streams arising in States lying wholly or partly west 
of the 98th meridian is properly the exclusive sovereign function of the States; 
and 

Whereas existing laws have not resulted in clear and uniform practice in 
accordance with said principles by all Federal agencies and officers having to do 
with use or development of water resources ; and 

Whereas the recent decision of the Supreme Court of the United States in the 
Pelton Dam case (Federal Power Commission v. State of Oregon (349 U.S. 435) ) 
points to the urgent need for the Congress to legislate to the end that all Federal 
agencies comply with State law to safeguard the rights of the States to control 
and regulate the beneficial use of water within their borders ; and 

Whereas the Pelton Dam case establishes a dangerous precedent because it 
has already been used by one agency of the Federal Government as a basis for 
its refusal to complete existing permits to appropriate ground water under the 
laws of Nevada, on the grounds that the wells are on reserved lands of the 
Government: Now, therefore, be it 

Resolwed by the National Reclamation Association, That the Congress be urged 
to pass legislation to the effect that within the States lying west of the 98th 
meridian and subject to existing rights under State laws, all navigable and 
nonnavigable waters together with underground water be reserved for appropria- 
tion and use by the public pursuant to State laws; and be it further 

Resolved, That Federal agencies and permittees, licensees, and employees of 
the Federal Government, in the use of water for any purpose in connection with 
Federal programs, projects, activities, licenses, or permits, shall, as a condition 
precedent to the use of any such water, acquire rights to the use thereof in con- 
formity with State laws and procedures relating to the control, appropriation, 
use or distribution of such water. 


{From the Oregonian, June 8, 1955] 
OREGON LOSES ITS WATERS 


The United States Supreme Court’s decision in the Pelton Dam case is a 
staggering blow to sovereignty of the Western States over their internal, non- 
navigable waters. Those who have been indifferent to the legal battle over use 
of the Deschutes River in the belief that it was merely a fish versus power fight 
may now perceive that it involves a great deal more than Pelton Dam. 

The decision means that Oregon and other Western States have no jurisdiction 
or control over the use of waters flowing through Federal lands when such lands 
— been reserved for specific uses by an administrative order of a Federal 
official. 

Since there is no legal appeal beyond the Supreme Court, the only recourse 
from this point onward if Oregon is to regain the power to determine the most 
beneficial uses of its waters is to go to Congress. The support of populous Cali- 
fornia and other States should be obtained for an amendment to the Federal 
Power Act. Congress should write into the act the requirement for State per- 
mission before construction of power dams on nonnavigable, intrastate streams. 
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The 7-to-1 decision of the Supreme Court, reversing a 2-to-1 decision of th: 
Ninth Circuit Court of Appeals, has not yet been received and carefully studied 
here. But it seems to turn on a distinction made between Federal lands such as 
national forests and grazing lands, and Federal lands set aside as power sites 

The Desert Land Act of 1877 gave to the Western States to which it applied the 
control of waters flowing from the public domain. About 1909, under Theodor 
Roosevelt’s influence, the Secretary of Inerior began withdrawing power sites 0: 
streams. This action was questioned, and in 1910 Congress gave the Secretar: 
specific authority to make reservations for power purposes. 

No one seems to have a handy record of how many such power reservations 
were made in the State of Oregon in the period 1909 to 1913. But these included 
the Pelton and Round Butte sites on the Deschutes, sought by Portland Generu! 
Flectric Co., as well as several in the Rogue River system. The Supreme Court 
held that these were not subiect to terms of the Desert Land Act. Hence, nm 
State authority need by recognized. 

If this means what we believe it means, these old sites on the public domain 
as well as any others the Secretary of Interior may wish to withdraw or reserve 
for power purposes may be turned over to private or public dam builders by the 
lederal Power Commission without regard for State laws or licenses. 

Since ‘the Federal Government owns 51 percent of Oregon’s land area and 
virtually all major rivers originate in or flow through Federal lands, this means 
that Oregon has lost jurisdiction over the bulk of its inland waters. 

The hearing held by the State engineer the other day on the city of Eugene’s 
application for the Beaver Marsh project, in a national forest, thus appears to 
have been a waste of time. The site could be taken out of State jurisdiction—if 
in fact, it is there now—by a simple order of a Federal official. 

The elaborate machinery for a State water resources commission and lay 
adopted by the last legislature will have far less authority than had been sup 
posed, if Congress does not change the laws interpreted by the Supreme Court. 

Sportsmen and commercial fishermen who have given some thought to propos 
ing that the people of Oregon yote on establishment of fish sanctuaries in certain 
rivers in which fish are a paramount value may as well forget about it, if the 
Sunreme Court’s decision stands. The Federal law would nullify such an ex- 
pression of popular will in Oregon. 

So far as the Deschutes itself is concerned, PGE’s decision to ask for reinstate- 
ment of its 50-year license for a dam at Pelton site and one at Round Butte site 
will depend on a number of factors. Some of these are its plans for partnership 
development of John Day Dam and joint construction with other utilities of the 
Mountain Sheep and Pleasant Valley Dams in the Snake River. 

But the effect of the Supreme Court’s ruling goes far beyond the Deschutes. 
We helieve a State should have primary jurisdiction over the use of nonnavigable 
waters within its horders. Oregon’s congressional delegation should get to work 
on this immediately. 


{From Oregon Grange Bulletin, July 5, 1955] 
Water RIGHTS IN JEOPARDY 


The 7-to-1 decision of the United States Supreme Court holding that the Fed 
eral Power Commission was within its rights in granting a license to Portland 
General Electric Co. to build Pelton Dam on the Deschutes can be met only with 
consternation on the part of irrigation farmers of the West. 

In means, in effect, that the FPPC has final jurisdiction over the waters of any 
stream, navivable or otherwise, which flows through Federal lands which have 
been, or in the future might be, set aside as power sites. Few, if any, western 
streams of consequence do not fall into this category. 

In March 1952 in commenting on the Pelton controversy, this page stated, “if 
the FPC has jurisdiction (over water rivhts), title to every such right would 
be clouded because it would mean that a State-granted water right is valid only 
at the sufferance of the FPC and could be invalidated at any time the FPC 
saw fit to use the water for another purpose.” 

Althovgh the Desert Land Act of 1877 gave to the Western States jurisdiction 
over waters flowing from the public domain, the court held that subsequent 
legislation enacted in 1910 empowered the Secretary of the Interior to withdraw 
from the public domain sites on streams and “reserve” them for power produc- 
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tion and other purposes. Pelton, Round Butte and many other sites on other 
western streams have been so reserved. 

The court held that such sites are not subject to terms of the Desert Land 
Act and therefore not subject to jurisdiction of the States in which they are 
located, because they are no longer public lands, but reservations. 

When the Court’s decision was announced, the State Grange executive com 
mittee issued the following statement from Klamath Falls, where the State 
session was in progress: 

“It is impossible to reconcile this decision that the Federal Power Commission 
has authority to control nonnavigable, intrastate streams with the decision 
made only a few months ago that 8 States have complete jurisdiction over their 
offshore oil resources for a distance of up to 10 miles. 

“The people of this State now must take this issue into the Congress of the 
United States to have the laws clarified so that the State’s right to control this 
most priceless and vital resource, intrastate streams, shall be clearly defined 
and protected.” 

Whether or not Portland General Electric Co. ever builds a dam at Pelton is 
relatively immaterial when considered in the light of the far-reaching signifi- 
cance of the Court’s decision. Associate Justice William O. Douglas, the lone 
dissenter, pointed up the main issue when he contended that, “If, by mere 
executive action, the Federal lands may be reserved and all the water rivhts 
appurtenant to them returned to the United States, vase dislocations in the 
economies of the Western States may follow.” 

Every one of the 17 Western States is affected. They should immediately join 
in demanding that Congress enact appropriate legislation to return the con- 
trol of waters of these nonnavigable, intrastate streams to the States, as was 
originally the intent of the Desert Land Act. 


{From Oregon Grange Bulletin, July 12, 1955] 
STATE Law IGNORED 


,0th the Hoover Commission and the President’s Commission on Governmental 
Relations recently have insisted that the Federal Government and its agencies 
respect the laws of the States governing use of inland waters. Said the latter 
Commission : 

“Historically, the States have taken the position that the National Govern- 
ment irrevocably and unconditionally relinquished all rights to the contro] and 
use of nonnavigable streams under the Federal legislation enacted in 18: 6, 1870, 
and 1877. Recent assertions of the doctrine of national paramount rights in 
inland waters, in connection with water litigation, have caused unrest and un- 
certainty in areas where water for irrigation and domestic use is precious. The 
Commission recognizes that solutions to specific jurisdictional conflicts may be 
obtained through the courts but feels that in many cases litigation can be avoided 
if Federal agencies will comply with local laws. Adoption of this policy would 
not affect the control exercised by the National Government over interstate 
waters under the commerce clause of the Constitution.” 

The most flagrant instance of a Federal agency disregarding State law, and 
being upheld in the United States Supreme Court, was that of the Pelton Dam 
case involving the Deschutes River of Oregon. The Court held that because a 
Secretary of the Interior had reserved the lands on each bank for power purposes, 
a Federal Power Commission license governed development of the site, though 
the State denied a license because of noncompliance with State law. 

While it may be recommended that Federal agencies observe State laws govern- 
ing nonnavigable waters, the harsh reality is that this is not being done. The 
only way to guarantee that is for Congress to amend the Federal statutes 
involved. 


{From the Oregonian, August 23, 1955] 


WatTeR ControL. SHOWDOWN 


The issue of Federal jurisdiction superseding State rights in determination of 
the proper use of nonnavigable waters entirely within a State appears to be 
headed toward a congressional showdown. The United States Supreme Court’s 
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ruling in the Pelton Dam case on Oregon’s Deschutes River has aroused great 
concern in Western States. 

Gov. Paul Patterson has brought the matter to the attention of the Columbia 
Basin Interagency Committee, the coordinating policy group whose members are 
governors of the Northwest States and the regional representatives of Federal 
departmeuts. The CBIAC will be asked at its meeting in Spokane September 13 
whether it wishes to make a study and have a full-scale discussion of the subject. 
The Northwest Governors’ Power Policy Committee will take up the matter if 
CBIAC doesn’t. Conservation groups, including the Izaak Walton League, are 
studying the problem. 

In the State of Washington another conflict between State and Federal Gov- 
ernments, involving Federal licensing of dams on the Cowlitz River for the city 
of Tacoma, contrary to State law, has been brought into the State courts after 
a ruling in a Federal court upheld the Federal Power Commission. There, the 
issue turns on the Federal claim of navigability of the Cowlitz throughout its 
len°’th. 

The Supreme Court ruled in Oregon’s Pelton case, in effect, that the Desert 
Land Act of 1877 and related acts do not mean what the Western States always 
believed they meant—that the States control the uses of waters originating in or 
flowing through Federal lands. The Court held that water on Federal lands 
where power sites had been designated by the Secretary of the Interior can be 
used to develop hydroelectric power—not exclusively by the Federal Govern- 
ment, but by a private utility—solely by the granting of an FPC license. State 
law and the reauirement of a State license were given no standing. 

The rivers of Oregon are dotted with sites set aside by Federal Executive order 
as far back as 1910 under the name of power. Since 51 percent of Oregon is 
Federal land, and all streams of major size originate in Federal forests, the 
State has lost jurisdiction over most of its waters under the Court’s ruling. 

A case in point is the Beaver Marsh project on the headwaters of the McKenzie 
River, a plan by the city of Eugene to utilize incomparable Clear Lake and the 
McKenzie Falls for hydroelectric generation. These sites in a national forest 
have been reserved by the Federal Government for power. The hearing held 
by the State hydroelectric commission appears to have been a waste of time. 
If the Pelton decision holds, an FPC license will be all Eugene needs. 

Irrigationists have tended to be complacent about the Pelton decision, since 
it does not seem to affect irrigation developments directly. They should not be. 
By issuing a proclamation, the Secretary of Interior today or in the future could 
reserve areas of streams or lakes on the public domain for power purposes— 
and such developments could have a profound effect on potential irrigation 
uses of the water. 

And, of course, the decision handcuffs the State in its management of the 
commercial and recreational fishing resource—-the primary issue in the Pelton 
case on the Deschutes. It promises to interfere to a major extent in the func- 
tioning of the State water resources board, provided in legislation adepted by 
the last legislature at the request of Governor Patterson. This master agency 
is to be created to determine and assign the most beneficial and comprehensive 
uses of the State’s water resource. 

We thoroughly endorse Governor Patterson’s proposal that CBIAC consider 
the Pelton decision. It is our understanding that State officials of Idaho and 
Washington are equally concerned. Since the CBIAC includes Federal repre- 
sentatives, the Federal Power Commission among them, that agency is a proper 
one for an attempt to reach an understanding which, in turn, would lead to 
amendment of the Federal laws respecting power sites. 

For that matter, there is nothing sacred about the doetrine of navigability 
which Federal law has carried to absurd extremes in overriding State controls. 
‘The whole broad subject needs review. 


{From the Oregonian, November 3, 1955] 
WATER FIGHT COMING 


The muddy issue of Federal encroachment on water rights and laws of the 
States, brought into sharp focus by the United States Supreme Court’s ruling 
against Oregon in the Pelton Dam case, resulted in a strong resolution at the 
National Reclamation Association convention in Lincoln, Nebr., last week. 

Spurred by an address by Senator Frank A. Barrett, of Wyoming, the NRA 
urged Congress to adopt legislation assuring that Western State water laws 
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are paramount and must be observed by all Federal agencies. Several such 
hills are pending or being prepared for introduction in the next Congress. The 
Columbia Basin Interagency Committee will have a panel discussion of effects 

f the Pelton ruling at its November meeting in Portland. 

In the Pelton issue on the Deschutes River, the Supreme Court held that the 
federal Desert Land Act did not apply and that the Federal Power Commission 

id authority to license an electric utility to dam the river—which is nonnavy- 
gable and lies wholly within the State of Oregon—despite the State’s refusal to 
ssue a license. 

At the time, this page warned that this meant, in effect, the loss of State 
irisdiction over most inland western waters. Approximately half of the West 
s in Federal ownership and all that is needed for a Federal power site or 

other use is designation by the Secretary of the Interior of Federal lands as 

eservations.”” Some newspapers and some reclamationists seemed to think 
his view exaggerated. They did not see any threat to use of waters for irriga 
tion. The Reclamation Association, however, views the situation otherwise. 

“JT am prepared to say that the time has come for the Congress to reaffirm, 
restate, and reinforce that long list of Federal laws enacted for the express 
purpose of preserving the integrity of State water law,’ Senator Barrett told 

the reclamation convention, 

“Tf we fail to do so I am very fearful there will be a continuing trend toward 
Federal encroachment on this traditional field of State jurisdiction. Strange 
as it may seem, this movement could constitute a serious threat to water rights 
long since acquired and put to beneficial use in; the Western States.” 

He said the Pelton decision has made the need for quick congressional action 
more necessary than ever, in that it nullified 4 policy of 90 years the West 
believed protected in Federal laws. “It coukl take 30 years of litigation to 
know the full import of this decision,” he said. ‘Only Congress can prevent 
such a cloud on the future development of the West.” 


RESOLUTION OF NEVADA STATE CATTLE ASSOCIATION 
WATER RIGHTS 


Whereas there seems to be a growing practice upon the part of the Federal 
Government through various of its agencies and the officials thereof to en- 
roach upon and attempt to break down the long-established principles under 
which the appropriation, distribution, and use of the water resources of the 
western public-land regions were developed as the exclusive function of State 
governments concerned ; and 

Whereas there seems to be an urgent need for the enactment of Federal 
legislation clearly and definitely recognizing the title of the States to their 
water resources and requiring all Federal agencies and officers to recognize 
and conform with the laws of the States regarding usage rights in such 
waters : Now, therefore, be it 

Resolved, The Nevada State Cattle Association urges the enactment of Federal 
legislation to accomplish the aforesaid purpose and to that end urges the full 
support of all the members of the Nevada congressional delegation and of the 
executive officials of the State of Nevada; and be it further 

Resolved, That copies of this resolution be sent each member of the Nevada 
congressional delegation, the Governor of Nevada, and to the Honorable Frank 
A. Barrett, of Wyoming, who has announced his intention to introduce and 
sponsor such legislation with the aid of other western Senators, including 
the Honorable George W. Malone, and the Honorable Alan Bible, Senators 
for the State of Nevada. 

Adopted : 21st annual convention, Elko, Nev., November 3 and 4. 


{From the Oregonian, September 17, 1955] 
STATES TO FiauTt FoR WATER 
The Western States slowly are awakening to the realization that the United 
States Supreme Court’s decision in Oregon’s Pelton Dam case vastly increases 
Federal authority over inland waters. A major effort may be expected in the 
next session of Congress to restore State authority. 
75335—56——-25 
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The Columbia Basin Interagency Committee, acting on the request of Governo: 
Patterson, agreed in Spokane Tuesday to conduct a forum on the issues raised 
by the Court ruling at its meeting in Portland, November 16. Membership of 
CBIAC includes northwest governors as well as representatives of Federal! 
departments, the Federal Power Commission among them. 

The International Association of Game, Fish, and Conservation Commissioners 
meeting in Columbia, 8. C., Tuesday adopted unanimously a resolution presented 
by P. J. Schneider, director of the Oregon Game Department, urging Congress to 
amend the Federal Power Act “so as to compel the Federal Power Commissio: 
to require proof that applicants for a license (for a hydroelectric dam) hav 
obtained prior approval of the several States in respect to the use of th 
waters and the beds and banks of streams, notwithstanding the fact that th 
project sought to be licensed is to be located on public lands or reservations of 
the United States which have been withdrawn for power purposes.” 

This resolution went beyond the issue in the Pelton case by urging that 
FPC also be required to obtain State approval “whether or not the project shall 
have an adverse effect on the navigable flow or the navigability of any navigable 
stream.” 

The latter would apply to the Cowlitz dams in Washington. There the FPC 
licensed the city of Tacoma, on the premise of navigability, despite a State law 
prohibiting dams higher than 25 feet in Columbia tributaries below McNary 
Dam. 

In the Pelton ruling against the State of Oregon in the Deschutes Rive: 
issue, the High Court held that the Desert Land Act of 1877 did not apply, sinc 
the land on which the dam would be built had been withdrawn from the pubi 
domain for power purposes under another statute. In effect, this canceled Stat: 
authority over use of waters flowing in or from 51 percent of Oregon’s lands 
now in Federal ownership. Most power sites in Oregon thus became the exclusive 
property of the Federal Government. 

Conservation organizations throughout the Nation, opposed to granting to a 
Federal agency dealing almost exclusively with power the sole right of determin 
ing water usages, have expressed concern over the Court ruling. Some spokes 
men believe it may be necessary to obtain amendment of the law under which 
the Secretary of the Interior has authority to withdraw portions of the public 
domain for power sites, as well as the Federal Power Act. The CBIAC diseus 
sion here in November should bring out all the points at issue and clarify th 
method of procedure in Congress. 


{From the Oregonian, November 19, 1955] 
PELTON RULING MADE CLEAR 


The 17 States of the West whose authority over utilization of nonnavigable 
waters was stricken in one blow by the United States Supreme Courts ruling 
in the Pelton Dam case should no longer hesitate to use their full weight in 
Congress to get those rights restored. 

W. W. Gatchell, Chief Counsel of the Federal Power Commission, explained 
and defended the Court’s decision, and the philosophy of Federal authority, 
before the Columbia Basin Interagency Committee in Portland Wednesday. 
Clearly the States affected by the Desert Land Act of 1877 have been operating 
these many years on the false premise that the States have licensing power for 
use of nonnavigable waters. 

But the Supreme Court held, in effect, that the States have no power what- 
soever to limit or prevent a Federal agency from assigning to itself or to a private 
company or individual a project using water bounded by lands owned and “re 
served” by the Federal Government. 

Mr. Gatchell’s assertion that the Pelton ruling “does not affect any vested 
water right” is unconvincing. If reinstated, the 50-year license granted by FPC 
to Portland General Electric Co. to build Pelton Dam in the Deschutes River, 
despite State refusal of a license, would limit the subsequent diversion of water 
of the upper Deschutes and Metolius Rivers for irrigation or other purposes. 

The FPC, as Attorney Rollin E. Bowles pointed out, “has definitely adjudicated 
rights on the Deschutes River.” As Assistant Attorney General Arthur C. Higgs 
stated, the legal effect of the Pelton ruling “is to strip all 17 Western States of 
their sovereign powers to regulate the use of their nonnavigable streams insofar 
as the Federal Government has reserved power sites thereon.” 
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\s previously stated on this page, the Pelton decision goes far beyond the issue 
f fish versus a dam in the Deschutes River. It goes beyond the “reservations” 
or power purposes placed by the Government on every important hydroelectric 
te in Oregon rivers—sites which now may be handed over by FPC for develop 
ient without regard to State laws or planning. 

Ixamples: 
n Nevada, the United States Navy has withdrawn applications under State 
for wells to serve the Hawthorne base—on the advice of the Chief of Yards 

d Docks, Washington, D. C., that the Pelton decision makes State permits 

nnecessary. Nevada’s ground-water supply is limited and precious. But the 
Federal Government may take all that it needs or doesn't need. 

In Washington the Federal Indian service has claimed all of the waters in 

mmertime of Ahtanum Creek, a tributary of the Yakima River, for irrigation 

iside the reservation despite State adjudication of water on the basis of a fair 
livision between Indian and white lands. The Justice Department is taking 
this through the courts and expects to get a ruling, as in the Pelton case, approy 

g the principle of sole Federal authority. 

In California, a master State water plan is being prepared for legislative action 
Chis plan will be virtually meaningless if the Pelton decision remains law. 

In Oregon the State water code approved by the last legislature will have no 

irisdiction over proper use of streams on which Federal reservations have been 

ade. 

In the single instance of Oregons Rogue River, set aside under State law 25 
vears ago for recreational purposes by a restriction against construction of any 
dams below a certain line, the FPC now may grant hydro dam licenses as in the 
Pelton case. 

Governor Patterson clarified the question at conclusion of the CBIAC discus 
sion: “Do the States wish to subscribe to a policy of national planning and control 
if their rivers, or do they wish to assert the rights of the States?” 

The answer, in our opinion, is for the Western States to get behind the bill 
utroduced last session by Senator Barrett of Wyoming, or similar legislation 
The Barrett bill would require Federal agencies to acquire rights to the use of 
water in conformity with State laws and procedures as a precedent to develop 
ment or licensing for any purpose. This would be no bar to national planning 
It has not been in the past years. But it would protect the States from unwise 
exploitation of their waters on the whim of a Federal agency. 


I 
I 
\ 


RESOLUTION OF IRRIGATION DISTRICTS ASSOCIATION OF CALIFORNIA 
WATER RIGHTS MUST BE DETERMINED UNDER STATE WATER LAW 


Whereas the United States Supreme Court on June 6, 1955, ruled in the case of 
Federal Power Commission v. Oregon (the Pelton Dam case) that, respecting 
ater rights for power development on nonpatentable Federal lands, the United 
States under the circumstances there present, does not need to proceed in accord- 
nce with laws of the State; and 

Whereas this decision contains implications that indicate Federal projects are 

mune from following State laws with respect to water rights which it is the 
helief of this association is not consistent with the best interests of the State and 
Nation: Now, therefore, be it 

Resolved, That Congress be urged to act promptly to reaffirm and guarantee to 
the arid Western States that water rights in those States shall be determined 
according to State law no matter where in the State the water may have 

riginated. 

This is to certify that the above is a true and correct copy of resolution adopted 
by the Irrigation Districts Association of California in convention assembled in 
San Diego, Calif., December 9, 1955. 

Rosert T. Dursrow, Heecutive Secretary 
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UNITED STATES SENATE, 
COMMITTEE ON INTEKIOR AND INSULAR AFFAIRS, 
January 27, 1956 
Memorandum to: Senator Frank A. Barrett. 
Copies to: Senator Joseph C. O'Mahoney; Hon. Clair Engle, Hon. Hamer H 
Budge, Members of Congress. 
From: Elmer K. Nelson. 
Subject: Section 6 of the Flood Control Act of 1944. 


1. At your meeting today I mentioned section 6 of the Flood Control Act 
1944 and the attempt by Senator O'Mahoney to have a substitute adopted. 

2. Section 6 of the Flood Control Act of 1944 does not provide that the Secretar 
of the Army (then the Secretary of War) shall comply with the water laws of th 
States involved. This is one major reason for the several resolutions of NRA 
Section 6 is as follows: 

“Sec. 6. That the Secretary of War is authorized to make contracts with States 
municipalities, private concerns, or individuals at such prices and on such terms 
as he may deem reasonable, for domestic and industrial uses for surplus wate: 
that may be available at any reservoir under the control of the War Department 
Provided, That no contracts for such water shall adversely affect then existing 
lawful uses of such water. All moneys received from such contracts shall lb: 
deposited in the Treasury of the United States as miscellaneous receipts (5s 
Stat. 890) (33 U.S.C. A. 708).” 

3. When this act was debated in the Senate (Nov. 29, 1944, at p. 8548 
Senator O’Mahoney offered the following amendment as a substitute for section 6 
then under consideration : 

“Sec. 6. That the Secretary of War is authorized to contract for water storag: 
for any beneficial uses or purposes with States, legal subdivisions thereof, State 
and interstate agencies, municipalities, public, quasi-public, or private corpora 
tions, firms, associations, or individuals on such terms and conditions as he may 
deem reasonable, when storage capacity for any such uses or purposes is or ma) 
be made available at any reservoir now or hereafter constructed by the War 
Department: Provided, That the right to the use of water for such purposes shall 
have been established by proceedings in conformity with State laws: And pro 
vided further, That no such water storage shall be in conflict with, or adversel) 
affect, then existing lawful uses of water. All moneys received from such con 
tracts shall be deposited in the Treasury of the United States as miscellaneous 
receipts.” 

1. This amendment, as is seen, was not adopted. But it is clear that Senator 
O’Mahoney bad in mind a statute having the effect of the intent of the bil 
proposed by the National Reclamation Association. 

ELMER K. NELSON. 
RESOLUTION 


Whereas the Congress of the United States has repeatedly expressed its inten 
tion that Federal programs should not interfere with State law relating to the 
ownership, control, appropriation, distribution, and use of water, the Congress 
defined its policy as early as 1866 (act of July 26, 1866, 14 Stat. 253), when it 
encouraged State control by permitting the acquisition of water rights first on 
nonnavigable streams and bodies of water, on the public lands of the Western 
States and Territories and later when it subordinated navigation west of the 
98th meridian to appropriative rights and by subjecting flood-control projects 
to the policy of protecting present and future beneficial consumptive uses (sec. 
1 of the Flood Control Act of December 22, 1944, 58 Stat. 890), and recently by 
providing for adjudication of water rights, other than on interstate streams, in 
State Courts (sec. 208 of the act of July 10, 1952) ; and 

Whereas Congress has down through the years reaffirmed its position time and 
again that western water laws are to be observed and followed by the Federal! 
Government in other acts, such as: 

1. The act of July 9, 1870 (16 Stat. 253) ; 

2. The Desert Land Act of March 3, 1877 (19 Stat. 377); 

8. Section 8 of the Reclamation Act of 1902 (32 Stat. 390); 

4. Sections 9 (0) and 27 of the Federal Power Act of 1920 (41 Stat. 1077) ; 

5. Section 3 of the Taylor Grazing Act of 1934 (48 Stat. 1269) ; 

6. The Great Plains Water Conservation and Utilization Projects Act of 
October 14, 1920 (54 Stat. 1119) ; 

7. The water Conservation Act of 1939 (53 Stat. 1419) ; 
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8. The National Parks Act of 1946 (60 Stat. SS5) ; 

9. Subsection 3 (e) of the Submerged Lands Act of May 22, 1953 (678 
31); 

10. The act of July 23, 1955 (being sec. 4 (0) of Public Law 167 
Cong.) the act providing for multiple use of the surface of tracts of | 
lands; and 


Whereas in the case of l’ederal Power Commission v. Oregon (849 U. S. 
known as the Pelton Dam case, decided June 6, 1955, and in a more recent 
nown as the Savannah River case, the Supreme Court of the United States in 
ected great doubt and uncertainty into the validity of many water-law prin 
ally throughout the Western States; : 


ples accepted gene 


»}" 
Whereas Senator Frank A. Barrett, of Wyoming, has introduced S. 863, kn 


s the Water Right Settlement Act of 1956, which would again reaffirm, restat 
> f 


te 
and reinforce the long list of Federal laws enacted by) » Congress for 
express purpose of preserving the integrity of State ater laws: Now, therefore 
e if 

Resolved, That the water laws committee of the Texas Water Conservatior 
\ssociation in meeting assembled in Austin, Tex., this the 2d day of Marc} 


1956, does hereby endorse said S. 863 and companion bills in the House of Repre 


sentatives and urges the early passage of such legislation by the Congress; be 
further 
Resolved, That a copy of this resolution be forwarded to Senator Frank A 
Barrett; to sponsors of companion bills in the House of Representatives, and to 
the Members of the Texas delegation in Congress. 


OLUTION 


Whereas it has been the settled rule of law for 
rights in Midwestern and Western States are dete! 
not otherwise; and 

Whereas it has also been the established rule that cont: and jurisdiction 
over the waters of streams and rivers have been vested ji he several State 
subject to whatever control the Federal Government has found necessary to exe! 
cise in the case of navigable waters in its regulation of navigation under th 
commerce Clause of the United States Constitution; and 

Whereas section 210 of the Constitution of North Dakota provides that 
“all flowing streams and natural water courses shall forever remain the 
property of the State for mining, irrigation, and manufacturing purposes,’ 
and section 61-0101 of the North Dakota Revised Code, as amended, provides 
that “all waters within the limits of the State belong to the public and are 
subject to appropriation for beneficial use”; and 

Whereas the decision of the Supreme Court of the United States in the re 
cent Pelton case, which virtually divested the State of Oregon of complete 
urisdiction over the waters of the Deschutes River, a nonnavigable strean 
therein, threatens to jeopardize and impair the control of States in grantin 
and adjudicating rights to the beneficial use of the waters of their stream 
Now, therefore, be it 

Resolved by the North Dakota Reclamation Association, Inc., in meeti 
assembled this 3d day of March 1956, That Congress be, and is hereby urged 
to definitely and unambiguously recognize the right and jurisdiction of the 
several States in and to the waters of streams and natural watercourss 
therein by speedily enacting into law Senate bill 863 proposed by Senato 
Frank Barrett of Wyoming and thereby settle for all time, and beyond qu 
tion, that the control, use, distribution, and appropriation of the waters ol 
streams and rivers is vested in the States, and not otherwise; and be i 
further 

Resolved, That copies of this resolution be sent to Senator Frank Barrett, 
Senator William Langer, Senator Milton R. Young, Congressman Usher L 
Burdick, and Congressman Otto Krueger. 


RESOLUTION 


Whereas it has been the settled rule of law for nearly a century that water 
rights in Midwestern and Western States are determined by State law, and not 
otherwise; and 
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Whereas it has also been the established rule that control and jurisdictio 
over the waters of streams and rivers have been vested in the several States 
subject to whatever control the Federal Government has found necessary ti 
exercise in the case of navigable waters in its regulation of navigation unde: 
the commerce clause of the United States Constitution; and 

Whereas section 210 of the constitution of North Dakota provides that al 
flowing streams and natural water courses shall forever remain the property 
of the State for mining, irrigation, and manufacturing purposes, and sectio 
61-0101 of the North Dakota Revised Code, as amended, provides that ‘al 
waters within the limits of the State belong to the public and are subject t 
appropriation for beneficial use”; and 

Whereas the decision of the Supreme Court of the United States in the recent 
Pelton case, which virtually divested the State of Oregon of complete jurisdi 
tion over the waters of the Deschutes River, a nonnavigable stream therei 
threatens to jeopardize and impair the control of States in granting and adjudi 
cating rights to the beneficial use of the waters of their streams: Now, therefore 
be it 

Resolved by the North Dakota State Water Conservation Commission in meet 
ing regularly assembied this 9th day of March 1956, That Congress be, and is 
hereby urged, to definitely and unambiguously recognize the right and jurisdi 
tion of the several States in and to the waters of streams and natural wate! 
courses therein by speedily enacting into law Senate bill 863 proposed by Sena 
tor Barrett, of Wyoming, and thereby settle for all time, and beyond question 
that the control, use, distribution, and appropriation of the waters of streams 
and rivers is vested in the States, and not otherwise ; and be it further 

Resolved, That copies of this resolution be sent to Senator Barrett and to our 
Senators and Representatives in Congress. 


30ARD OF WATER ENGINEERS, 
STATE OF TEXAS, 
Austin, March 13, 1956. 
Re S. 863 
Senator FRANK A. BARRETT, 
Senate Office Building, 
Washington, D. C. 

Dear SENATOR BARRETT: We understand that hearings have been scheduled 
on your bill, 8S. 863, to recognize and confirm the authority of arid and semiarid 
States relating to the control, appropriation, use, and distribution of water 
within their geographic boundaries, and for other purposes. 

Due to a heavy schedule of public hearings before this board, it will not b 
possible to have a representative present for the hearings on your bill. However, 
the Texas Board of Water Engineers is keenly interested in the passage of this 
legislation. 

Although Texas is not a public land State, we endorse your bill and urge the 
Congress to again restate, reaffirm, and reinforce the long list of Federal laws 
enacted by the Congress over the past 90 years for the express purpose of pre 
serving the integrity of State water laws, thus removing the great doubt and 
uncertainty injected into the validity of many water-law principles accepted 
generally throughout the 17 Western States, by the Supreme Court in the case 
of Federal Power Commission v. Oregon (349 U. S. 435), known as the Pelton 
Dam case decided June 6, 1955, and the more recent case known as the Savannah 
River case. 

We would appreciate you placing a copy of this letter in the record of the 
hearing on S. 863. 

Yours sincerely, 
R. M. Drxon, 
Chairman, State Board of Water Engineers. 
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NortH DAKOTA STATE WATER CONSERVATION COMMISSION, 
Bismarck, N. Dak., March 13, 1956. 
WILLIAM E. WELSH, 
Secretary-Manager, National Reclamation Association, 
Washington, D.C. 

Dear Mr. Weisx: Enclosed herein, are copies of the resolutions passed by the 
State water conservation commission at their regular meeting held on March 9, 
1956. 

The resolutions pertain to the passage of a small irrigration projects bill, and 
to the Senate bill introduced by Senator Barrett covering State water rights. In 
he event that we can be of further help to you in these matters please feel free 
o call upon us. 

Sincerely yours, 
STATE WATER CONSERVATION COMMISSION, 
Mito W. HOIsvEEN, 
Chief Enoineer-State Engineer. 


RESOLUTION 


Whereas it has been the settled rule of law for nearly a century that water 
ights in Midwestern and Western States are determined by State law, and not 
therwise; and 

Whereas it has also been the established rule that control and jurisdiction over 
the waters of streams and rivers have been vested in the several States subject 
o whatever control the Federal Government has found necessary to exercise 

the case of navigable waters in its regulation of navigation under the com 
erce clause of the United States Constitution ; and 

Whereas section 210 of the constitution of North Dakota provides that “all 
flowing stream and natural watercourses shall forever remain the property of 
the State for mining, irrigation, and manufacturing purposes,” and section 

61-0101 of the North Dakota Revised Code, as amended, provides that “all waters 
vithin the limits of the State belong to the public and are subject to appropria 
tion for beneficial use’; and 

Whereas the decision of the Supreme Court of the United States in the recent 
Pelton case, which virtually divested the State of Oregon of complete jurisdic 
tion over the waters of the Deschutes River, a nonnavigable stream therein, 
threatens to jeopardize and impair the control of States in granting and adjudi 
iting rights to the beneficial use of the waters of their streams: Now, therefore, 
be it 

Resolved by the North Dakota State Water Conservation Commission in meet 
ng regularly assembled this 9th day of March 1956, That Congress be, and is 
hereby urged, to definitely and unambiguously recognize the right and jurisdic 
tion of the several States in and to the waters of streams and natural wate1 
courses therein by speedily enacting into law Senate bill 863, proposed by Senator 
Barrett of Wyoming, and thereby settle for all time, and beyond question, that 
the control, use, distribution, and appropriation of the waters of streams and 
rivers is vested in the States, and not otherwise; and be it further 

Resolved, That copies of this resolution be sent to Senator Barrett and to 
ur Senators and Representatives in Congress. 


COLORADO WATER CONSERVATION Boarp, 
Denver, Colo., March 14, 1956. 
The SENATE COMMITTEE ON INTERIOR AND INSULAR AFFAIRS, 
Senate Office Building, Washington, D.C. 

GENTLEMEN: I should like to call your attention to the attached resolution 
which was passed unanimously by the Colorado Water Conservation Board at 
its meeting of January 11, 1956. 

Sincerely yours, 
IvAN C. Crawrorp, Director. 
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RESOLUTION BY COLORADO WATER CONSERVATION BoArp Re Barrett BILi 8. 863 


Whereas the United States of America has, from time to time, claimed the 
ownership of the unappropriated waters of the State of Colorado and othe! 
Western States; and 

Whereas the State of Colorado has and does deny such claim; and 

Whereas the Honorable Frank A. Barrett, United States Senator from the 
State of Wyoming, has introduced in the United States Senate a bill entitled 
S. 863 which is designed to confirm and declare that the waters in Colorado 
and other Western States are reserved for appropriation for beneficial uses 
under State law and to require that all uses of water by the Federal Govern- 
ment and its agencies, permittees, licensees, employees, and wards shall be ac 
quired under and in conformity with State law: Now, therefore, be it 

Resolved, That the Colorado Water Conservation Board does hereby approve 
the purpose and design of said S. 863 and said board does hereby urge the 
Congress of the United States to pass and adopt legislation to accomplish the 
design and purpose set forth in said 8S. 868. 

I certify that the above is a true copy of the resolution passed by the Colorado 
Water Conservation Board at its meeting of January 11, 1956. 

Ivan ©. CRAWFORD, 
Director, Colorado Water Conservation Board, 


SenATE JorntT MEmMortAat No. 2 (ny SENATORS RoGeERS, BENNETT, BENTLEY, BISHOP, 
BELDSOF, BrorzMAN, Brown, CARLSON, CHEEVER, CHRYSLER, CULIG, DANKs, 
DEBERARD, DUNKLEE, Ecuirr, Grit, GorBLeE, HAM, Hocker, JOHNSON, KNovsS, 
LOcKE, MILLER, MoLHOLM, Mowspray, POMPONIO, PoWERS, SHULTS, SKIFFINGTON, 
STRAIN, SuLLIVAN, TAYLOR, VELTRI, WEINLAND, AND WiuLson, ALSO REPRE- 
SENTATIVES McLAUGHLIN, Kerry, Rutn CrLARK, MARKLEY, TAYLOR, BALL, 
Wertz, LEHMAN, Wyatt, LAMB, STALKER, DAvip CLARKE, ENFIELD, SEIDEN- 
STICKER, KANE, O'KANE, SLATTERY, CALABRESE, MCNEIL, VINCENT MASSARI, 
Bre.L, CHELF, AND HAMIL) 


MEMORIALIZING THE CONGRESS OF THE UNITED STATES TO PASS AND ADOPT LEGISLA- 
TION DENYING FEDERAL OWNERSHIP OF UNAPPROPRIATED WATER OF NATURAI 
STREAMS IN COLORADO AND THE WEST AND CONFIRMING THE RIGHTS OF APPRO- 
PRIATION THEREOF UNDER THE STATE LAWS 


Whereas the United States of America has, from time to time, claimed the 
ownership of the unappropriated waters of the Western States, including the 
unappropriated waters of the State of Colorado; and 

Whereas the Western States including Colorado deny that the United States 
of America is the owner of said waters; and 

Whereas the State of Colorado by its constitution has declared “The water 
of every natural stream, not heretofore appropriated, within the State of Colo- 
rado, is hereby declared to be the property of the public, and the same is dedi- 
cated to the use of the people of the State, subject to appropriation as herein- 
after provided.” ; and 

Whereas it is highly desirable that Congress by legislation confirm and 
deciare that the water of every natural stream in Colorado and other Western 
States ure reserved for appropriation for beneficial uses under the laws of the 
States and that all uses of the Federal Government and its agencies, permittees, 
licensees, employees and wards shall be acquired in conformity with and under 
State law; and 

Whereas the Honorable Frank A. Barrett, United States Senator from the State 
of Wyoming, has introduced into the United States Senate a bill No. S. 863 which 
is designed to accomplish the above purpose: Now, therefore, be it 

Resolved by the Senate of the 40th General Assembly of the State of Colorado, 

the House of Representatives concurring herein), That the purpose of S. 863 be 
and the same is hereby approved by the General Assembly of the State of Colorado 
and the Congress of the United States is hereby urged to pass and adopt said leg 
islation or similar legislation whereby the claims to Federal ownership of unap 
propriated waters in the Western States shall be denied and that the unappro 
priated waters of Colorado and the West shall be confirmed to have been dedi- 
cated to the public subject to appropriation for use under and in conformity with 
State law; be it further 
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Resolved, That a copy of this memorial be transmitted to the Secretary of the 
Senate of the United States and the Chief Clerk of the House of Representatives 
if the United States and to each Senator and Representative from the State of 
Colorado and to Senator Frank A. Barrett, Senator from Wyoming. 

STEPHEN L, R. McNICHOLS, 
President of the Senate. 
MILpRED H. CRESSWELL, 
Secretary of the Senate. 
Davin A. HAMIL, 
Speaker of the House of Representatives. 
LEE MATTIES, 
Chief Clerk of the House of Representatives. 


Morion RE SENATOR BARRETT’S BILL, S. 863 


Whereas the United States of America has, from time to time, claimed the 
»wnership of the unappropriated waters of the State of Colorado and other West 
ern States; and 

Whereas the State of Colorado has and does deny such claim; and 

Whereas the Honorable Frank A. Barrett, United States Senator from the State 
of Wyoming, has introduced in the United States Senate a bill entitled 8. 863 
which is designed to confirm and declare that the waters in Colorado and other 
Western States are reserved for appropriation for beneficial uses under State 
law and to require that all uses of water by the Federal Government and its 
agencies, permittees, licensees, employees, and wards shall be acquired under and 
un conformity with State law: Now, therefore, be it 

Resolved, That the Colorado Water Conservation Board does hereby approve 
the purpose and design of said 8. 863 and said board does hereby urge the Con- 
eress of the United States to pass and adopt legislation to accomplish the design 
ind purpose set forth in said 8S. 863. 


Senator Barrerr. Mr. Chairman, I request permission to insert in 
the record correspondence between myself and Mr. Marting J. So- 
nosky, regarding a colloquy relating to Indian rights under my 


amendment to S. 863. 
(The material referred to follows :) 
Marcu 24, 1956 
Mr. MARVIN J. SONOSKY, 
Attorney at Law, 
1028 Connecticut Avenue NW., Washington, D.C. 

Dear Mr. Sonosky: Your letter of March 23 is received. The matter of 
S. 868 conflicting somewhat with Indian rights not obtained under State law 
vas brought to the attention of the committee on March 19 and at that time 
I agreed that the words “under State law” in line 22 on page 4 of the revised 
bill would be stricken from the bill. There was no objection to such action by 
the subcommittee, although of course the bill was not up for amendment at 
that time. 

I may say to you that Mr. Rankin, representing the Department of Justice, 
Mr. Elmer Bennet, representing the Interior Department, as well as every 
other attorney who appeared before the committee, all agreed that by striking 
those words the Indians would be adequately protected. 

I can assure you that there was no intention on the part of myself or any of 
the other sponsors of the bill to interfere with the Indian rights in any way, 
ind we are glad to make the point abundantly clear by striking the words 
ibove mentioned. 

Yours very truly, 
FRANK A. BARRETT, 
United States Senator. 
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(Mr. Sonosky’s letter is as follows :) 


WASHINGTON 6, D. C., March 28, 1956. 
te S. 863, 84th Congress. 
Hon. FRANK A. BARRETT, 
United States Senator, 
Senate Office Building, Washington, D.C. 

Dear SENATOR Barrett: We understand that S. 863 is designed to protect 
holders of water rights under State law from the threat of diminishment by 
Federal agencies acting under the doctrine of the Pelton Dam case, Federa/ 
Power Commission y. Oregon (349 U. 8S. 483). 

We write this letter on behalf of the Shoshone Indian Tribe of Wyoming, in 
whose problems we know you are interested. We are confident that S. 863 is 
not intended in any way to diminish or impair the water rights of the Shoshone 
Indian Tribe or its members. However, under the broad phraseology of S. 863, 
there is room for the construction that Indian water rights stemming from 
Federal law will be wiped out. Such an interpretation would affect the tribe's 
rights, individual Indian rights, and the rights of many non-Indians who are 
owners of former Indian land and whose water rights are those which attached 
to the original Indian allotments. 

If it is not the purpose of S. 863 to upset private water titles and destroy 
property rights, we feel that unmistakable language should be used to make 
that point clear. The Department of the Interior thinks this could be accom- 
plished by striking the words “under State law” which appear in the savings 
clause at the beginning of section 6 of the bill. Perhaps so, but clarification by 
omission frequently creates new ambiguities. It seems to us that, if the matter 
is to be made plain, it is important enough both to Indians and non-Indians to 
employ language which will leave absolutely no doubt concerning the intention 
of the proposed legislation. 

Accordingly, it is our recommendation that section 9 of the bill, which deals 
with other exceptions, should be modified to read as follows (italic language 
news): 

“Sec. 9. Limiratrons. Nothing in this Act shall be construed to interfere with 
the rights of any State to waters apportioned under any interstate contract or 
judicial decree, or, to permit appropriations of water under State law which inter- 
fere with the fulfillment of treaty obligations of the United States, or to affect, 
impair or diminish any existing water rights of Indians, Indian tribes, or per- 
sons claiming under or through them, but such rights shall continue to be enjoyed 
to the same extent as if this Act had not been passed.” 

We trust that you will have no objection to our transmitting copies of this 
letter to Senator Joseph C. O’Mahoney and to Representative E. Keith Thomson, 
of Wyoming. 

Kind personal regards, 

Very truly yours, 
KincG, Noster & Sonosky, 
By Marvin J. Sonosxy, 
General Counsel for Shoshone Indian Tribe. 


(By direction of the chairman, the following is made a part of the 
record :) 


STATE OF OREGON, 
State WatTEeR Resources Boarp, 
Salem, September 28, 1956. 
Senator JAMes E. Murray, 
Chairman, Senate Committee on Interior and Insular Affairs, 
Senate Office Building, Washington, D. C. 

DEAR SENATOR MurrAY: The State water resources board was established by 
the Legislature of Oregon to coordinate the State’s planning in water-resources 
development. 

The board at its meeting in Portland on February 27 discussed the effects of 
the Pelton decision on its future activities. The board is of the opinion that 
there is a need for a redefinition and restatement by the Congress of the rights 
of the States west of the 98th meridian to control the appropriation and use of 
water within their boundaries. 
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The board feels that the decision of the United States Supreme Court in the 
Pelton case has seriously infringed upon the rights of the State of Oregon to 
govern its own development of water resources. In the judgment of the board, 
its whole program in developing a plan of water-resourees development and a 
program of utilization of these resources has been jeopardized if not made 
vholly ineffective. 

If the Pelton decision is to be the law, the Federal Power Commission may 
authorize construction of hydroelectric developments on any stream in Oregon 
which flows through reserved lands even though the State has, by specific legis- 
lation, provided that no power projects shall be constructed on such streams 
It could very well also mean that the Federal Power Commission could license 
projects on streams which the Legislature of the State of Oregon has totally 
withdrawn from appropriation in order to preserve what the State considers 
to be paramount scenic and recreational values, 

The board requests that you give your consideration to this problem and 
support such legislation as may be introduced by you or others in this session 
of Congress to the end that the sovereignty of the State of Oregon over the 
control and use of water within its boundaries or water over which the State 
has concurrent jurisdiction shall be redefined and confirmed. 

Very truly yours, 
Don LANE, Secretary. 


ASSOCIATION OF WESTERN STATE ENGINEERS, 
March 15, 1956. 
To the Members of Congress: 

Enclosed is a copy of resolution No. 1 adopted by the Association of Western 
State Engineers at the 1955 meeting in Denver, Colo., last September. 

The members of this association are generally in favor of the Barrett bill, 
S. 863, and the identical bills introduced by several Members of the House, 
including Congressman Clair Engle, of California. I believe there are some 
desirable amendments to this bill necessary in order to make it clear that 
nothing therein is intended to interfere with the construction by the United 
States of flood control and navigation projects which, as a rule, include power 
development. As I see it, the most urgent need is for legislation which will 
require licensees of the Federal Power Commission for projects on any waters 
within a State or over which a State has concurrent jurisdiction to acquire, as 
a condition precedent to construction of any such project, a right to the use 
of the waters in accordance with State laws. It is also necessary to restate 
the principle that has been recognized by the Congress for many years that all 
rights to the use of ground and surface waters must be acquired in accordance 
with State laws. 

Your support of the necessary legislation will be greatly appreciated. 

Very truly yours, 
Lewis A. STANLEY, President 


Whereas the authority to regulate and control the appropriation, distribution, 
and use of all of the waters of States lying wholly or partially west of the 98th 
meridian is properly the exclusive sovereign function of the States ; and 

Whereas existing laws have not resulted in clear and uniform practice in ac 
cordance with said principle by all Federal agencies and officers having to do with 
the use or development of water resources ; and 

Whereas the recent decision of the Supreme Court of the United States in the 
Pelton Dam case (Federal Power Commission vy. State of Oregon, 349 U. S.425) 
points to the urgent need for the Congress to legislate to the end that all Fede 
agencies comply with State law to safeguard the rights of the States to control 
and regulate the beneficial use of water within their borders: and 

Whereas the Pelton Dam case establishes a dangerous precedent becanse it 
has already been used by one agency of the Federal Government as a basis for 
its refusal to complete existing permits to appropriate ground water under the 
laws of Nevada on the grounds that the wells are on reserved lands of the 
Government : Now, therefore, be it 

Resolwed by the Association of Western State Engineers, That the Congress be 
urged to pass legislation to the effect that within the States lying west of the 98th 
meridian, and subject to existing rights under State laws, all navigable and non- 
navigable waters together with underground water be reserved for appropriation 
and use by the public pursuant to State law ; and be it further 
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Resolved, That the Federal agencies and committees, licensees, and employees 
of the Federal Government, in the use of water for any purpose in connection with 
Federal programs, projects, activities, licenses, or permits, shall, as a condition 
precedent to the use of any such waters, acquire rights to the use thereof in con- 
formity with State laws and procedures relating to the control, appropriation, 
use, or distribution of such water; be it further 

Resolved, That the secretary be instructed to send a copy of this resolution to 
all Members of Congress and the heads of appropriate Federal agencies. 


OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE, 
LEGISLATIVE AND PUBLIC AFFAIRS, 
Washington 25, D. C., March 16, 1956. 
Hon. James EB. Murray, 
Chairman, Committee on Interior and Insular Affairs, 
United States Senate. 

DeaR Mr. CHAIRMAN: This will reply to your request for comments of the De- 
partment of Defense on 8S. 863 (amendments), a bill to govern the control, appro- 
priation, use, and distribution of water. Comments of this Department on 8. 863, 
a similar bill to govern the control, appropriatiton, use, and distribution of water, 
are being submitted by the means of an accompanying but separate report. 

The purpose of this bill is to provide for the control, appropriation, use, and 
distribution of water in the States lying wholly or in part west of the 98th 
meridian. Section 2 of the bill expresses an intention to remove any doubts as 
to the intent of previous legislation which could be construed to preempt the se- 
eurity of prior rights under State law; to provide for future acquisition of un- 
appropriated waters, navigable and nonnavigable, in compliance with State laws; 
and to provide adequate protection of the Federal interests to the end that the 
Federal Government may perform its functions in a manner consistent with the 
foregoing purposes. 

Section 6 of the bill provides that subject to existing rights under State law, 
all navigable and nonnavigable waters are reserved for appropriation and use 
of the public pursuant to State law, and rights to the use of such waters for bene- 
ficial purposes shall be acquired under State laws relating to the appropriation, 
control, use, and distribution of such waters. A possible effect of this section 
of the bill would be to subject many Government establishments in the States 
concerned to State law insofar as the control, use, and distribution of water is 
concerned and would make the operation of such establishments subject to the 
police powers of the various States. Thus, the application of State law to the 
use and distribution of water on Federal property lying within a State would be 
required, resulting in the exercise of control by State administrative officers over 
the day to day use of water on Federal reservations. However, it is difficult to 
determine the precise scope and effect of this bill. 

There is lack of uniformity of approach by the various States to the problems 
of water rights, and their statutes vary greatly. The instant bill, therefore, in 
the event of enactment at this time, could.seriously hamper our national defense 
efforts. To place the internal operation of a military reservation under State 
water laws would require State approval before taking any action, such as move- 
ment of troops, change in water use, or any other acttion that would alter the 
rate or location of water use. Such a situation is objectionable as complete Fed- 
eral control over many of the military establishments is essential in the interest 
of national defense. Further, such a situation could result in an expensive delay 
in the procurement of essential water rights and even in a complete denial of 
such rights. 

The Department of Defense recognizes that the problems to which this pro- 
posed legislation is directed are many and complex, problems that are of grave 
and increasing concern to the entire Nation, but particularly to those States west 
of the 98th meridian. Accordingly, the Department is most anxious to assist 
and cooperate in the determination of solutions that will result in a sound policy 
relating to water whereby the needs of the people, national, regional, State, and 
local, are adequately met. In this connection, the Department of Defense rec- 
ommends that a study be made by the Federal Government in collaboration with 
State and local entities to determine the relationships between property rights 
to water and the social and economic development of the Natiton and the area, 
as well as the principles and criteria which should be incorporated into Federal, 
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State, and local laws regarding water rights. This is also a recommendation 
of the Presidential Advisory Committee on Water Resources Policy. 

The Department of Defense, in keeping with general policies concerning State 
requirements, considers that its water rights should be exercised with due regard 
for State requirements and needs. It accepts the principles which recognize 
water rights as property rights. The Department will make every reasonable 
effort to adhere to State and local laws and practices and, when necessary in time 
of drought and shortages, will voluntarily restrict the use of available waters 
to the most essential needs. The Department, however, is opposed to any legis- 
lation that would interfere with or endanger the national defense effort 

In consideratiton of the foregoing, Department of Defense is opposed to the 
enactment of S. 863 (amendments). 

The Bureau of the Budget has advised that there is no objection to the sub 
mission of this report to the Congress. 

Sincerely yours, 
LORNE KENNEDY, 
Deputy Legislative Affairs. 


OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE, 
LEGISLATIVE AND PUBLIC AFFAIRS, 
Washington 25, D. C., March 16, 1956 
lion. JAMES E. MuRRAY, 
Chairman, Committee on Interior and Insular Affairs, 
United States Senate. 

Dear Mr. CHAIRMAN: This will reply to your request for comments of the 
Department of Defense on §S. 8638, a bill to govern the control, appropriation, use, 
and distribution of water. Comments of this Department on S. 863 (amend- 
ments), a similar bill to govern the control, appropriation, use, and distribution 
of water, are being submitted by the means of an accompanying but separate 
report. 

Section 1 of the bill provides that all of the navigable and unnavigable water 
in certain enumerated Western States are declared free for appropriations under 
the jurisdiction of the State concerned and that thereafter the control, use, and 
distribution of such appropriated waters are to be subject to the laws of that 
State. The effect of this section would be to subject many Government establish 
ments in the States concerned to State law insofar as the control, use, and dis 
tribution of water is concerned and to make the operation of such establish- 
ments subject to the police powers of the various States. Thus, the application 
of State law to the use and distribution of water on Federal property lying 
within a State would be required, resulting in the exercise of control by State 
administrative officers over the day-to-day use of water on Federal reservations. 
However, it is difficult to determine the precise scope and effect of the bill. 

There is a lack of uniformity of approach by the various States to the problems 
of water rights, and their statutes vary greatly. The instant bill, therefore, in 
the event of enactment at this time, could seriously hamper our national defense 
efforts. To place the internal operation of a military reservation under State 
water laws would require State approval before taking any action, such as move- 
ment of troops, change in water use, or any other action that would alter the 
rate or location of water use. Such a situation is objectionable as complete 
Federal control over many of the military establishments is essential in the 
interest of national defense. Further, such a situation could result in an ex 
pensive delay in the procurement of essential water rights and even in a complete 
denial of such rights. 

The Department of Defense recognizes that the problems to which this pro- 
posed legislation is directed are many and complex, problems that are of grave 
and increasing concern to the entire Nation, but particularly to those States west 
of the 98th meridian. Accordingly, the Department is most anxious to assist and 
cooperate in the determination of solutions that will result in a sound policy 
relating to water whereby the needs of the people, national, regional, State, and 
local, are adequately met. In this connection, the Department of Defense recom 
mends that a study be made by the Federal Government in collaboration with 
State and local entities to determine the relationships between property rights 
to water and the social and economic development of the Nation and the area, 
as well as the principles and criteria which should be incorporated into Federal, 
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State, and local laws regarding water rights. This is also a recommendation of 
the Presidential Advisory Committee on Water Resources Policy. 

The Department of Defense, in keeping with general policies concerning State 
requirements, considers that its water rights should be exercised with due regard 
for State requirements and needs. It accepts the principles which recognize 
water rights as property rights. The Department will make every reasonable 
effort to adhere to State and local laws and practices and, when necessary in 
time of drought and shortages, will voluntarily restrict the use of available 
waters to the most essential needs. The Department, however, is opposed to 
any legislation that would interfere with or endanger the national defense 
effort. 

In consideration of the foregoing, the Department of Defense is opposed to the 
enactment of S. 863. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report to the Congress. 

Sincerely yours, 


LorNE KENNEDY, 
Deputy, Legislative Affairs. 


STATEMENT OF Hon. EUGENE D. MILLIKIN, A UNITED STATES SENATOR FROM THE 
STATE OF COLORADO 


Mr. CHAIRMAN: The enactment of legislation such as 8. 863 is of vital impor- 
tance to the State of Colorado, and I therefore urge prompt favorable action by 
this committee. In my judgment such action is necessary if the Federal Govern- 
ment is to keep faith with the arid and semiarid States in the light of the long 
history of water development in the West. Furthermore, failure to clarify the 
present situation will leave water rights in the West in a state of uncertainty 
which cannot help but deter further growth of agriculture and industry in these 
States. 

Long before the State of Colorado was admitted to the Union in 1876, it was 
settled law in the Territory that water could be appropriated to beneficial use and 
that the right to use water would be measured by the rule of “first in time shall be 
first in rights.” Spanish-speaking settlers in southern Colorado acquired one of 
the earliest appropriative rights in 1852. In 1859 diversions took place from 
Bear Creek and Boulder Creek above the present site of Denver. Since that time 
there has been constant succession of new diversions from Colorado’s streams to 
provide water for fields and cities. Water is so precious to Colorado and her 
neighboring States that public policy dictated a rule of law under which water 
rights could be lost for nonuse and acquired only by beneficial use. 

These principles were part of the common law in the Colorado Territory, just 
as the traditional riparian doctrine was part of the common law in Eastern Terri- 
tories before they were admitted to the Union. If we are to say truly that the 
arid and semiarid States of the West are equal members of the Union, then we 
must concede to them and their inhabitants the same sovereign rights to deter- 
mine what their common-law principles should be as are accorded to the Eastern 
States. 

The Federal Government recognized the necessity of the appropriative doctrine 
to the populating of the western region and the development of its resources, As 
early as 1866 Congress confirmed existing appropriations, and a series of later 
acts encouraged future appropriations of water and provided for canal and 
reservoir rights-of-way on federally owned land—as has been fully demonstrated 
in these hearings. 

The Desert Land Act of 1877 has played an important part in various court 
decisions on water law. But we in Colorado do not concede that that act alone 
determines our right to establish the appropriative principle of water law. The 
State of Colorado was admitted to the Union the year before the Desert Land Act 
was passed, and it was not made applicable to Colorado until 1891. 

The enabling act for Colorado called for the admission of the State to the Union 
“upon an equal footing with the original States in all respects whatsoever” by 
proclamation of the President after satisfaction of the requirements of the 
enabling act by the people of the Territory. Among the conditions for admission 
was a requirement that a constitution be adopted. Article XVI of that constitu- 
tion contains two sections relating to water which are still in effect. These two 
sections are as follows: 

“Section 5. Water of streams public property.—The water of every natural 
stream, not heretofore appropriated, within the State of Colorado, is hereby 
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ieclared to be the property of the public, and the same is dedicated to the use of 
the people of the State, subject to appropriation as hereinafter provided. 

“Section 6. Diverting unappropriated water—priority preferred uses—The 
right to divert the unappropriated waters of any natural stream to beneficial 
uses Shall never be denied. Priority of appropriation shall give the better right 
as between those using the water for the same purpose; but when the waters 
of any natural stream are not sufficient for the service of all those desiring the 
use of the same, those using the water for domestic purposes shall have the pref- 
erence over those claiming for any other purpose, and those using the water for 
igricultural purposes shall have preference over those using the same for manu- 
facturing purposes.” 

At the same time these constitutional provisions were being adopted, the con- 
stitutional convention forever disclaimed all right and title to unappropriated 
publie lands within the new State’s boundaries, as required by the enabling act. 
[t is apparent that article XVI, quoted above, could not be consistent with such 
a disclaimer if the ownership of public lands carried with it all rights to the 
ise of water. Yet the President found all enabling act requirements satisfied 
ind proclaimed the admission of Colorado to the Union. 

In my opinion the power to legislate concerning the acquisition of water rights 
is property rights was never delegated to the United States and remains as one 
if the reserved powers of the individual States under the 10th amendment. In 
Kansas v. Colorado (206 U. 8. 46, at 94) the Supreme Court said: 

“It (a State) may determine for itself whether the common law rule in re- 
spect to riparian rights or that doctrine which obtains in the arid regions of the 
West of the appropriation of waters for the purposes of irrigation shall control. 
Congress cannot enforce either rule upon any State.” 

In Clark v. Nash (198 U. S. 361, at 370) the western law limiting the rights of 
riparian landowners to the use of water was explicitly recognized when the 
Court said: 

“The rights of a riparian owner in and to the use of the water flowing by his 
land are not the same in the arid and mountainous States of the West that they 
ire in the States of the East. These rights have been altered by many of the 
Western States, by their constitution and laws, because of the totally different 
circumstances in which their inhabitants are placed, from those that exist in 
the States of the East, and such alterations have been made for the very purpose 
of thereby contributing to the growth and properity of those States arising from 
mining and the cultivation of an otherwise valueless soil by means of irrigation. 
This Court must recognize the difference of climate and soil which renders neces- 
sary these different laws in the States so situated.” 

I submit that this same principle of water law applies to the ownership by 
the Federal Government of the public lands. In most of the Western States it 
was settled doctrine before they were admitted to the Union. So far as I am 
aware, none of the cases cited to this committee to date met this issue squarely. 

Nevertheless, for reasons of sound public policy, I believe legislation such 
as S$. 863 should be enacted promptly. The so-called Pelton case, F. P. C. v. 
Oregon (349 U. 8S. 435), has merely accentuated the need for clarifying legis- 
lation. While this case did not involve a conflict between vested rights under 
State law and riparian claims accruing to the United States because of its 
publie land ownership, there is a clear implication in the Court’s interpretation 
of the Desert Land Act that by withdrawing or reserving public lands from 
entry under the public land laws, the United States thereby reserves or holds 
rights to the use of water on such withdrawals or reservations. 

In my State, Colorado, this would unsettle large numbers of water rights 
which have been adjudicated and deemed vested for many years. Over 23 
million acres of public land have been withdrawn or reserved in Colorado. 
Many of these withdrawals and reservations took place from 35 to 50 years ago. 
Since that time major investments in water development have taken place all 
over the State based upon the security of water rights under State law. The 
so-called Pelton case has cast a cloud on many of these rights which 8S. 863 is 
designed to remove. The hearings of this committee are replete with citations 
to previous congressional acts establishing that Congress has never intended 
that such rights should be in jeopardy from Federal claims. 

I also submit that Federal claims under the Pelton case are bad public policy 
and would stultify the growth of the West. There is no indication of any limi- 
tation on the amount of water to which the Federal Government might have 
rights under the Pelton doctrine. In the arid and semiarid States it is funda- 
mental that water rights should be limited to those amounts of water which 
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can reasonably be put to beneficial use. It is also fundamental to western law 
that such rights are lost through failure to put water to beneficial use with due 
diligence or through nonuse. There is no indication that any of these prin- 
ciples would apply to Federal claims. 

Thus in my State alone these claims may well amount to a perpetual reser- 
vation of unappropriated water for use on 23 million acres of Federal land, 
whether or not the United States ever puts the water to beneficial use. Such 
a principle would be a gross waste of the West’s limited and most precious 
resource, water. In my view, Congress should make it clear that rights to the 
use of water are to be acquired under local law which will reflect the best policy 
for the development of the West. 

It has been related in these hearings that the earliest western water rights 
were recognized in connection with mining operations; that the acts of 1866, 
1870, and the Desert Land Act of 1877 shaped the policies of water uses, as well 
as the mining codes, to conform to local necessities. Local controls and com 
plete fredom to satisfy local conditions without Federal interference became 
the basis for our Territorial and later our State water laws and codes. 

Of the 17 Western States, 9 recognized by their constitutions ownership or 
control of the use of the waters within their borders that were subject to appro 
priation for beneficial purposes, while 8 States did so by statutes. Congress 
approved the constitutions of all of them without reservations respecting loca} 
autonomy over their water resources. In the first category, and in the second, 
with dates of admission, the States are: 

























CLAIMING OWNERSHIP OR CONTROL OF WATERS OF THE STATE 














In constitution: By statute: 
Texas (1845) Oregon (1859) 
California (1850) Kansas (1816) 
Nebraska (1867) Nevada (1864) 
Colorado (1876) South Dakota (1889) 
North Dakota (1889) Montana (1889) 
Washington (1889) Utah (1896) 
Idaho (1890) Oklahoma (1906) 
Wyoming (1890) Arizona (1912) 


New Mexico (1912) 


Some of these States administered their waters under Territorial laws prior 
to admission. There never was any question but that local customs, laws, and 
the decisions of the courts, determined the vesting of water rights and their 
relative priorities. This was explicit in the act of July 26, 1866 (14 Stat. 253). 
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When Congress passed the Reclamation Act of 1902, it required that the Fed- 
eral Government in cfirrying out the reclamation program should observe the 
laws of the States (and Territories, there being 3 in 1902), and to conform t 
those laws. 

The record made in the present hearings will contain documentary evidence 
in support of what I have said so briefly. 

I want to turn now to most convincing evidence of the intention of the Congress 
to preserve the rights of the Western States in the ownership, control, and 
administration of their natural water resources. Beginning with the Colorado 
River compact of 1922, Congress has consented to the following western inter- 
state compacts for the apportionment of the waters, or use of waters, among 
the States affected and claiming ownership of the waters of the streams involved: 

Compact and States: 

1. Colorado River compact of 1922, 7 States: Colorado, Wyoming, New 
Mexico, Utah, Arizona, California, and Nevada. 

2. South Platte River compact of 1923, 2 States: Colorado and Nebraska. 

8. La Plata River compact of 1922, 2 States: Colorado and New Mexico. 

4. Rio Grande compact of 1929, 3 States: Colorado, New Mexico, and 






Texas. 

5. Rio Grande compact of 1939, 3 States: Colorado, New Mexico, and 
Texas. 

6. Republican River compact of 1942, 3 States: Colorado, Nebraska, and 
Kansas. 






7. Belle Fourche River compact of 1943, 2 States: South Dakota and 
Wyoming. 
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8. Costilla Creek compact of 1944, 2 States: Colorado and New Mexico. 

9. Arkansas River compact of 1948, 2 States: Colorado and Kansas, 

10. Pecos River compact of 1948, 2 States: New Mexico and Texas. 

11. Upper Colorado River Basin compact of 1948, 5 States: Arizona, New 
Mexico, Wyoming, Colorado, and Utah. 

12. Snake River compact of 1949, 2 States: Idaho and Wyoming. 

13. Yellowstone River compact of 1950, 3 States: Wyoming, Montana, and 
North Dakota. 

14. Canadian River compact of 1950, 3 States: Texas, New Mexico, and 
Oklahoma. 

15. Sabine River compact of 1953, 2 States: Texas and Louisiana. 


Congress previously gave its consent to the negotiation of these compacts 

ith the exception of the South Platte and La Plata Rivers. In each case, how- 
ever, the consent of the Congress constituted an approval of the “equitable” 
division and apportionment of the waters of the stream system involved in 
perpetuity. 

The Congress did not reserve any waters in the name of the United States. 
jut the Congress consented to and approved apportionments to States of all 
vaters, appropriated as well as unappropriated, recognizing vested rights as 
vell as future rights under the laws of these States. 

I have named 15 interstate compacts. With the exception of the Sabine 
River compact, which concerns Louisiana, the States in these agreements are 
eclamation States. The list includes all but Oregon and Washington of the 
\7 affected by 8S. 8638. 

In conclusion, I urge the committee to take favorable action on 8. 863 promptly. 
{s indicated above, I believe such action is necessary if the Congress is to 
eep faith with the people of my State and other Western States similarly 
ituated. I also submit that such action is necessary as a matter of public 
policy if further growth in the West is to be encouraged. 

(Thereupon, at 4:27 p. m., the hearings were recessed subject to 
the call of the chairman. ) 
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THURSDAY, MARCH 29, 1956 


Untrep States SENATE, 
SUBCOMMITTEE ON IRRIGATION AND RECLAMATION OF THE 
CoMMITTEE ON INTERIOR AND INSULAR AFFAIRS, 
Washington, D.C. 

The Subcommittee on Irrigation and Reclamation of the Senate 
Interior Committee was called to order on Thursday, March 29, at 
10 a. m., Senator Arthur V. Watkins, presiding. 

Present also: Senator Barrett. 

Senator Warxins. I submit for the record letters from John W 
Cragun and Arthur Lazarus, Jr., relative to Indian water rights. 

(The letters referred to follow :) 


WASHINGTON, D. C., March 28, 1956. 
Re S. 863, 84th Congress. 
Hon. JAMES E. Murray, 
United States Senate, 
Washington, D. C. 


DreaR SENATOR MurRRAY: With reference to our letter to you of March 21, on 
the above bill, we have had some further correspondence with Senator Barrett. 
There is enclosed for your information a copy of a letter which was sent to 
Senator Barrett today. 

Very sincerely yours, 
WILKINSON, CRAGUN, BARKER & HAWKINS. 
By JoHN W. CRAGUN. 


WASHINGTON 6, D. C., March 23, 1956. 
Re §S. 863, 84th Congress. 
Hon. FRANK A. BARRETT, 
United States Senate, 
Washington, D. C. 


DEAR SENATOR BARRETT: Thank you for your letter of March 21, 1956, promptly 
responding to our letter of March 20 on the above matter. We are gratified with 
your desire to protect the water rights of the Indians, and felt virtually certain 
that the bill and its House counterparts were not designed to be hostile to those 
rights. So long as Indian rights are protected, we see reason to believe that 
Indians, in common with other citizens, have reason to support the proposed 
legislation. 

After writing you we did learn of the proposal of the Department of the 
Interior, which would strike the words “under State law” from the com- 
mencement of section 6 which provides that “Subject to existing rights under 
State law, all navigable and nonnavigable waters are hereby reserved for ap- 
propriation and use of the public pursuant to State law * * *.” 

While this language is helpful, and while the attitude it bespeaks is also 
gratifying, we feel that it must be left to inference that Indian rights are pro- 
tected, as in connection with section 5, and in the balance of section 6. 

We feel that it would be far more satisfactory to make the matter of Indian 
rights a matter of express recognuition, so as to leave no room for argument 
by those who don’t read section 6, as the Department of the Interior would 
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amend it, with the extreme closeness which would be necessary. This could 
be accomplished by the amendment we suggested in the letter to you of March 
20, through amending section 4 of the bill with respect to application of the act 
by adding the following sentence: 

“Nothing in this Act shall be construed to impair any existing rights to water 
of Indians, Indian tribes, and persons claiming under or through them, which 
they shall continue to enjoy to the same extent as if this Act had not been 
passed.” 

As in the case of our earlier letter to you, I am taking the liberty of sending 
a copy of this letter to the House sponsors of the legislation and the congressional 
Representatives of the tribes we represent. 

Very sincerely yours, 
WILKINSON, CRAGUN, BARKER & HAWKINS, 
3y JOHN W. CRAGUN. 


WASHINGTON, D. C., March 28, 1956. 
Re 8. 863. 
Hon. FRANK A. BARRETT, 
United States Senate, 
Washington 25, D.C. 

DEAR SENATOR BARRETT: We are writing on behalf of the Blackfeet Tribe in 
Montana and the Hualapai, Salt River Pima-Maricopa and San Carlos Apache 
Tribes in Arizona concerning your bill, S. 863, relating to the control, appro- 
priation, use, or distribution of water in arid and semiarid States. The interests 
of these tribes, which include approximately 12,000 of our Indian citizens, 
may be adversely affected or at least subject to question if this proposal is 
enacted into law in its present form. 

The principal that Indian tribes and their members have certain rights to 
water for irrigation purposes as a result of their prior aboriginal ownership 
of the lands within their reservations, and that the Federal Government should 
preserve these rights has long been settled in the courts (United States v. 
Winans, 198 U. S. 371 (1905)). In the case of Winters v. United States (207 
U. 8S. 564 (1908)), the Supreme Court decided that where land was reserved 
by treaty to an Indian tribe, there was impliedly reserved for the Indians waters 
of the reservation streams necessary for the irrigation of their lands. The so- 
called Winters doctrine was followed in the case of Conrad Inv. Co. v. United 
States (161 Fed. 829 (C. C. A. 9 1908) ), and was extended to reservations created 
by Executive order in the case of United States v. Walker River Irrigation Dis- 
trict (104 F. 2d 334 (C. C. A. 9, 1939)). In the light of these well-established 
rulings, there can be no doubt that Indian tribes have vested rights under Fed- 
eral law to water for irrigation purposes, and thus a deep interest in the use and 
distribution of flowing waters in arid States. 

Our clients recognize that in S. 863, a bill dealing primarily with public domain, 
you probably did not intend in any way to affect Indian water rights, and fur- 
ther understand that you personally are anxious to protect such rights. Appar- 
ently through a drafting oversight, however, the language of the proposed 
legislation may not accomplish this desirable result because of the failure to 
refer to Indians or to rights acquired under Federal law. We request, therefore, 
that the bill be amended to provide explicitly that nothing in the act shall be 
eonstrued to impair any existing rights of Indians or Indian tribes. 

We have been advised that the Department of the Interior has recommended 
that the phrase “under State law” be stricken from the beginning of section 6, 
and has suggested that this proposal will solve the aforementioned problem. In 
our opinion, this proposal, although helpful as far as it goes, still leaves the 
rights of Indians under section 5 and the remainder of section 6 open to question. 
We urge, therefore, that section 9 be amended by addition of the following sen- 
tence: “Nothing in this act shall be construed to impair or otherwise modify 
existing rights to water of any Indian or Indian tribe.” 

We are taking the liberty of sending copies of this letter to Senator Murray, 
of Montana, and Senator Goldwater, of Arizona. 

Respectfully submitted. 

STRASSER, SPIEGELBERG, Frrep & FRANK, 
By ArtTHuR LAZARUS, Jr. 
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Senator Warxins. Mr. Bennett, will you please take the stand. 
You have heretofore testified in this matter, and the committee is very 
anxious to have you go over the amendments proposed during the 
course of this hearing, and make such comments thereon as you deem 
proper. Also, in addition, Mr. Bennett, I believe that the record will 
disclose that it was proposed that you would discuss more fully the 
amendments submitted by the Department of the Interior, and I will 
appreciate it if you will submit for the record your comments on the 
imendments proposed by other witnesses and by the Department. 

Mr. Bennerr. I will be glad to do so, Mr. Chairman, but I would 
appreciate it if I might submit this statement for the record in the 
next day or two. 

Senator Warxrns. That will be satisfactory, and, subject to previ 
ous instructions, the record is kept open until April 10 for insertions 
in the record. 

(The information requested from Mr. Bennett follows :) 


FURTHER STATEMENT ON AMENDMENTS TO S. 863 BY ELMER F. BENNETT, 
LEGISLATIVE COUNSEL, DEPARTMENT OF THE INTERIOR 


Mr. Chairman, in accordance with your request I am submitting these brief 
comments concerning the amendments which have been suggested to the proposed 
legislation under consideration by your committee. All references are to the 
proposed substitute amendments dated January 16, 1956. 


SECTION 5 


We would suggest that section 5 be modified for purposes of clarification, as 
follows : 

“Sec. 5. In the use of water for any purpose in connection with Federal pro- 
grams, projects, or activities no Federal agency or employee of the Government 
shall interfere with the exercise of any right to the use of water for beneficial 
purposes theretofore acquired under and recognized by State custom or law 
except when authorized by Federal law and upon payment of just compensation 
therefor: Provided, That the provisions of this act or any section thereof shall 
not be construed to preclude, when authorized by Federal law, the acquisition 
by or for the United States of such rights by purchase, exchange, gift, or eminent 
domain or by any manner of acquisition recognized under State law.” 

This rewrite of section 5 contains only two changes of substance. As it now 
appears, the word “‘expressly” in line 15 would be stricken. It is seldom feasible 
to specify in detail the water rights to be affected by a proposed project at the 
time of authorization. The requirement that such interferences be “expressly 
authorized” might be construed to limit an authorization in such a way as to 
frustrate an approved project. Such a limitation does not appear necessary to 
accomplish the purpose of the section, which has been stated to be the require 
ment of payment of just compensation where rights vested under State law 
are restricted or abrogated because of Federal development. 

The second change of substance is the substitution of the words “eminent 
domain” for the word ‘“‘condemnation.” This change is recommended in order to 
assure that the principle of inverse condemnation would continue to appl) 
There is the possibility that use of the word “condemnation” would be construed 
to apply only to the statutory condemnation procedure. Some takings occur 
inadvertently and outside of the usual statutory procedure. In such cases the 
owner of the right can bring an action for just compensation under the Tucker 
Act, and such an action has been called “inverse condemnation.” There would 
seem to be no reason to limit the application of this principle so far as the basic 
purpose of section 5 is concerned. 


SECTION 6 


We have recommended that the words “under State law” be stricken from the 
saving clause at the beginning of section 6. There are vested rights under Fed- 
eral law—such as those of Indians—which should be protected against future 
appropriations authorized by this section. The Justice Department representa- 
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tive suggested that a saving clause of this breadth might well defeat the entire 
purpose of the section by saving to the United States all of its existing rights to 
the use of unappropriated waters. This would seem most unlikely since the sav- 
ing clause in the Desert Land Act of 1877 merely read “subject to existing rights” 
and vested rights acquired thereunder have been recognized as vested rights. 
However, to make the intention indelibly clear the clause might read “Subject 
to existing rights of others.” 

It has been suggested that the word “unappropriated” be added on page 4, 
line 22, after the word “all.”” We would have no objection to such a change and 
it would seem to clarify the intent of the section. This change also would make 
it clear that this section is not designed to affect the appropriability of water 
already used in Federal projects. 

Another amendment submitted to the committee would exclude interstate 
streams from the provisions of section 6. Since the great bulk of water develop- 
ment in the Western States has occurred on “interstate streams,” an exception 
of this breadth would deprive this section of any practical value, in my opinion. 
Under section 8 of the 1902 Reclamation Act the Interior Department has followed 
a consistent practice of complying with State law in developments on interstate 
streams. This policy is a sound general rule, particularly in the Western States, 
in the view of the Interior Department. When conflicts between various State 
laws interfere with project development of overriding regional or national im- 
portance, enactment of 8S. 863 would not and could not prevent a future Congress 
from enacting special project legislation to meet such a situation. At the time 
of the enactment of the Boulder Canyon Project Act section 8 of the 1902 Recla- 
mation Act had been in effect for some 26 years. Because of interstate conflict 
it would have been impossible to build Hoover Dam under the reclamation laws. 
(See Arizona v. California, 283 U. 8S. 423.) Nevertheless, Congress enacted spe- 
cial legislation authorizing its construction in the light of overriding national 
and regional considerations. In our view this is the proper method of handling 
unusual situations on interstate streams. If at all possible, the laws of all 
affected States should be satisfied. If that cannot be done, then the Congress 
should take the unique circumstances into account and determine whether special 
legislation would be desirable. 

The first proviso of section 6 (beginning on line 11, p. 5) would seem clearer 
if it were revised to read as follows: 

“Provided, That nothing in this act shall be construed to require the acquisition 
by the United States of rights to the use of water as a condition precedent to 
storage and release of water solely for the prevention of floods :” 

The second proviso, in our view, should be amended to conform exactly to the 
language recommended above for the proviso to section 5. The same considera- 
tions apply to both provisos. 

As suggested in our report, we recommend the insertion of the word “here- 
after” after the word “right” in line 16 of page 5. Since this bill is intended 
to be in the nature of remedial] quiet-title legislation, we believe such an amend- 
ment is essential to its purpose. While it is deemed desirable to have language 
which will protect the United States against future discriminatory State action, 
we believe any attempt to apply such a provision retroactively would have an 
unsettling effect on rights long deemed to be vested in character. This amend- 
ment would seem necessary to avoid conflicts between the policy of section 5 and 
section 6. 

It has been suggested that the committee adopt an amendment which would 
subordinate navigation and power uses to certain other uses insofar as waters 
arising in the 17 Western States are concerned. Navigation uses have been 
subordinated in this manner in connection with all flood control and rivers and 
harbors projects authorized since the Flood Control Act of 1944 (58 Stat. 887). 
By reference the 1944 provision has been reenacted in the Flood Control Acts and 
Rivers and Harbors Acts of 1946, 1948, and 1954. So far as navigation uses are 
concerned, we are not aware of any reason for not making the principle one of 
general application with respect to western waters. 

However, we recommend strongly against general subordination of power gen- 
eration in this manner. The policies of the various States in this regard vary 
widely, and it would seem inconsistent with the tenor of S. 863 to prescribe a uni- 
form Federal priority of uses in this one instance. It would seem preferable to 
let Congress determine with respect to each Federal project whether power gen- 
eration should be subordinated in the light of availability of water, the assurance 
of repayment of project costs, and other pertinent factors. 
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It has been proposed that a new section be added to the bill reading as follows: 

“All withdrawals and reservations of land heretofore or hereafter made by 
the United States shall be deemed made without prejudice to valid rights to the 
beneficial consumptive use of water originating in or flowing across such lands, 
theretofore initiated under the laws of the States in which such lands are 
situated.” 

This amendment would seem entirely consistent with the basic purposes of 
the bill and would buttress the apparent intent of the bill to make the policy 
of the Desert Land Act apply to Federal withdrawals and reservations of public 
lands. The amendment would seem clearer if it were revised to read as follows: 

“Subject to existing rights of others, all withdrawals and reservations of 
public land heretofore or hereafter made by the United States shall be deemed 
made without prejudice to valid rights to the beneficial use of water originating 
in or flowing across such lands, theretofore or thereafter initiated under the 
laws of the States in which such lands are situated.” 

Another amendment suggested to the committee would add a new section to 
the bill designed to make it more certain that Indian water rights would not 
be affected by either section 5 or section 6 of the bill. We would have no objec- 
tion to such a provision. 

It has been suggested that the provision of S. 863 should operate as supple- 
mentary to section 8 of the Reclamation Act of 1902 and should not be construed 
as modifying the requirements thereof. The following language would appear 
adequate for this purpose: “The provisions of this act shall not be construed 
as repealing or affecting any of the provisions of section 8 of the Reclamation 
Act of 1902, but shall be construed as being supplementary thereto.” 

It has also been proposed that a separability clause might be desirable. The 
following language is suggested for that purpose: “If any provision of this act 
or the application of such provision to any person, organization, or circumstance 
shall be held invalid, the remainder of the act and the application of such pro- 
vision to persons, organizations, or circumstances other than those as to which 
it is held invalid shall not be affected thereby.” 


(Whereupon, the committee recessed, subject to the call of the 
chairman. ) 








APPENDIX 


Repvort on FeperRALLY RECOGNIZED WATER Ricuts Provisions In Con 
STITUTIONS AND ENABLING Acts oF 17 WESTERN STATES 


In response to the subcommittee’s request, the Legislative Reference 
Service of the Library of Congress has prepared the following com 
pilation of provisions in State constitutions and enabling acts re- 
specting water rights which were approved by the Congress, which is 
inserted as an appendix to the hearings by direction of the chairman: 


THE LIBRARY OF CONGRESS, 
LEGISLATIVE REFERENCE SERVICE, 
Washington 25, D. C., April 11, 1956. 
To: Senate Interior and Insular Affairs Committee. 
(Attention: Mr. Stewart French.) 

From: American Law Division. 

Subject: (1) Provisions in the enabling acts of the 17 reclamation State dealing 
with ownership and control of water, and (2) Provisions in State constitutions 
of these 17 States dealing with the ownership and control of water 

We are enclosing a report covering the two subjects noted shen; For this 
purpose provisions specifically reserving the public lands are included as well 
as references to Waters or water rights in the enabling acts. The provisions in 

State constitutions are limited to those approved by Congress or conforming 

to certain requirements in the enabling acts but actually proclaimed by the 

President without further congressional action. 


OWNERSHIP OR CONTROL OF WATER IN RECLAMATION STATES 


I, PROVISIONS IN ENABLING ACTS OF THE RECLAMATION STATES DEALING WITH 
OWNERSHIP OR CONTROL OF WATER 


1. ARIZONA 


The enabling act of Arizona approved June 20, 1910 (36 Stat. 569-571 e¢. 310 

§ 20, 574-575 § 28) provides: 

“First. 

“And said [constitutional] convention shall provide, by an ordinance irrevo- 
cable without the consent of the United States and the people of said State 

“Date & 4-8 

Second. That the people inhabiting said proposed State do agree and declare 
that they forever disclaim all right and title to the unappropriated and ungranted 
publie lands lying within the boundaries thereof 

“Seventh. That there be and are reserved to the United States, with full 
acquiescence of the State, all rights and powers for the carrying out of the 
provisions by the United States of the Act of Congress entitled “An Act appro- 
priating the receipts from the sale and disposal of public lands in certain States 
and Territories to the construction of irrigation works for the reclamation of arid 
lands,” approved June seventeenth, nineteen hundred and two, and Acts amenda- 
ory thereof or supplementary thereto, to the same extent as if said State had 
remained a Territory. ... 

“All of which ordinance described in this section shall, by proper reference, 
be made a part of any constitution that shall be formed hereunder in such terms 
as Shall positively preclude the making by any future constitutional amendment 
of any change or abrogation of the said ordinance in whole or in part without the 
consent of Congress. 

“Sec. 28. 
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“Provided, That said State, at the request of the Secretary of the Interior, 
shall from time to time relinquish such of its lands to the United States as at 
any time are needed for irrigation works in connection with any such government 
project. 

“There is hereby reserved to the United States and excepted from the opera- 
tion of any and all grants made or confirmed by this Act to said proposed State 
all land actually or prospectively valuable for the development of water powers 
or power for hydro-electric use or transmission and which shall be ascertained 
and designated by the Secretary of the Interior within five years after the proc- 
lamation of the President declaring the admission of the State; and no lands so 
reserved and excepted shall be subject to any disposition whatsoever by said 
State, and any conveyance or transfer of such land by said State or any officer 
thereof shall be absolutely null and void within the period above named; and in 
lieu of the land so reserved to the United States and excepted from the operation 
of any of said grants there be, and is hereby, granted to the proposed State an 
equal quantity of land to be selected from land of the character named and in 
the manner prescribed in section twenty-four of this Act.” 


2. CALIFORNIA 


California was admitted into the Union by act of September 9, 1850, without 
the enactment of an enabling act (9 Stat. 452-453 ¢. 50). The act of admission 
provides: 

“Sec. 3. ... That the said State of California is admitted into the Union 
upon the express condition that the people of said State, through their legislature 
or otherwise, shall never interfere with the primary disposal of the public lands 
within its limits, and shall pass no law or do no act whereby the title of the 
United States to, and right to dispose of, the same shall be impaired or ques- 
tioned; . . . and that all the navigable waters within the said State shall be 
common highways, and forever free, as well to the inhabitants of said State as 
to the citizens of the United States, without any tax, impost, or duty 
therefor .. .” 


8. COLORADO 


The enabling act of Colorado, approved March 3, 1875 (18 Stat. 474-475 e¢. 139 
§ 4) provides: 

ae 

“And provided further, That said [constitutional] convention shall provide, 
by an ordinance irrevocable without the consent of the United States and the 
people of said State, first ...; secondly, that the people inhabiting said Territory 
do agree and declare that they forever disclaim all right and title to the unap- 
propriated public lands lying within said Territory, and that the same shall be 
and remain at the sole and entire disposition of the United States.” 


4. IDAHO 


Idaho was admitted into the Union without enactment of an enabling act. 
The act of admission, approved on July 3, 1890 (26 Stat. 216 c. 656 § 7) contains 
no provision concerning water rights and does not expressly reserve public lands. 


5. KANSAS 


Kansas was admitted into the Union without enactment of an enabling act. 
The act of admission, approved January 29, 1861 (12 Stat. 127-128 ¢. 20 § 3) 
provides : 

“Hee Be. sid.. 

“but the following propositions are hereby offered to the said people of Kansas 
for their free acceptance or rejection, which, if accepted, shall be obligatory on 
the United States and upon the said State of Kansas, to wit: ... 

Provided, That the foregoing propositions hereinbefore offered are on the con- 
dition that the people of Kansas shall provide by an ordinance, irrevocable with- 
out the consent of the United States, that said State shall never interfere with 
the primary disposal of the soil within the same by the United States, or with 
any regulations Congress may find necessary for securing the title in said soil to 
bona fide purchasers thereof.” 
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6. MONTANA 


The enabling act of Montana, approved February 22, 1889, was a part of the 
enabling act for the States of North and South Dakota, Montana and Washing- 
ton (25 Stat. 677 c. 180 § 4). This act provides: 

“Sec. 4. . . . And said [constitutional] conventions shall provide, by ordinances 


irrevocable without the consent of the United States and the people of said 
States: 


“First. 
“Second. Th at the people inhabiting said proposed States do agree and declare 
that they forever disclaim all ee and title to the unappropriated public lands 
ving within the boundaries thereof, ; 


7. NEBRASKA 


The enabling act of Nebraska, approved April 19, 1864 (13 Stat. 48 c. 59 § 4) 
provide 8: 
“Sec. 4. 
‘And provided, further, That said Constitution shall provide, by an article 
forever irrevocable, without the consent of the Congress of the United States: 
ea 
“Third. That the people inhabiting said territory do agree and declare that 
they forever disclaim all right and title to the unappropriated public lands lying 
within said territory, and that the same shall be and remain at the sole and 
entire disposition of the United States, os 


8. NEVADA 


The enabling act of Nevada, approved March 21, 1864 (13 Stat. 31 ¢. 36 § 4, 32 

$10) provides : 

“See. *'x 

‘And provided further, That said [constitutional] convention shall provide, 
by an ordinance irrevocable, without the consent of the United States and the 
people of said state :-— 

“iret. . . 

“Third. That the people inhabiting said territory do agree and declare that 
they forever disclaim all right and title to the unappropriated public lands lying 
within said territory, and that the same shall be and remain at the sole and 
entire disposition of the United States ;” 


9. NEW MEXICO 


The enabling act of New Mexico, approved June 20, 1910 (36 Stat. 558—559 

310 § 2, 564 § 10) provides: 

“See, = * * * 

“And said. [constitutional] convention shall provide, by an ordinance irrevo- 
cable without the consent of the United States and the people of said State— 

‘Pus hiF' 

“Second. That the people, inhabiting said proposed State do agree and declare 
that they forever disclaim all right and title to the unappropriated and ungranted 
publie lands lying within the boundaries thereof . 

“Seventh. That there be and are reserved to the United States, with full 
acquiescence of the State, all rights and powers for the carrying out of the 
provisions by the United States of the Act of Congress entitled “An Act 
appropriating the receipts from the sale and disposal of public lands in certain 
States and Territories to the construction of irrigation works for the reclama- 
tion of arid lands,” approved June seventeenth, nineteen hundred and two, and 
Acts amendatory thereof or supplementary thereto, to the same extent as if 
said State had remained a Territory. * * * 

“All of which ordinance described in this section shall, by proper reference, 
be made a part of any constitution that shall be formed hereunder, in such 
terms as shall positively preclude the making by any future constitutional 
amendment of any change or abrogation of the said ordinance in whole or in 
part without the consent of Congress. 

“Hee 3 fF? 

“Provided, That said State, at the request of the Secretary of the Interior, 
shall from time to time relinquish such of its lands to the United States as at 
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any time are needed for irrigation works in connection with any such govern- 
ment project. 

“There is hereby reserved to the United States and exempted from the opera- 
tion for any and all grants made or confirmed by this Act to said proposed State 
all land actually or prospectively valuable for the development of water powers 
or power for hydroelectric use or transmission and which shall be ascertained 
and designated by the Secretary of the Interior within five years after the 
proclamation of the President declaring the admission of the State; and no lands 
so reserved and excepted shall be subject to any disposition whatsoever by said 
State. and any conveyance or transfer of such land by said State or any officer 
thereof shall be absolutely null and void within the period above named; and 
in lieu of the land so reserved to the United States and excepted from the opera- 
tion of any of said grants, there be, and is hereby, granted to the proposed State 
an equal quantity of land to be selected from land of the character named and 
in the manner prescribed in section eleven of this Act.” 


10. NORTH DAKOTA 


The enabling act of North Dakota, approved February 22, 1889 was part of 
the enabling act for the States of North and South Dakota, Montana and 
Washington (25 Stat. 677 c. 180 § 4). 

See No. 6, above, for provisions in this act. 


11. OKLAHOMA 


The enabling act of Oklahoma, approved June 16, 1906 (34 Stat. 269-270 
ec. 3335 § 3, 278 § 22) provides: 

“See. 3. * * * And said [constitutional] convention shall provide in said 
constitution— 

“First. = * * 

“Third. That the people inhabiting said proposed State do agree and declare 
that they forever disclaim all right and title in or to any unappropriated public 
lands lying within the boundaries thereof, * * * and that until the title to 
any such public land shall have been extinguished by the United States, the 
same shall be and remain subject to the jurisdiction, disposal and control of the 
United States. 

“See. 22. That the constitutional convention provided for herein shall, by 
ordinance irrevocable, accept the terms and conditions of this Act.” 


12, OREGON 


The State of Oregon was admitted into the Union without enactment of an 
enabling act. The act of admission, approved February 14, 1859 (11 Stat. 
383-384 c. 33 §2, § 4) provides: 

“Sec, 2. And be it further enacted, That the said State of Oregon shall have 
eoncurrent jurisdiction on the Columbia and all other rivers and waters border- 
ing on the said State of Oregon so far as the same shall form a common bound- 
ary to said State, and any other State or States now or hereafter to be formed 
or bounded by the same; and said rivers and waters, and all the navigable 
waters of said State, shall be common highways and forever free, as well as to 
the inhabitants of said State as to all other citizens of the United States, with- 
out any tax, duty, impost, or toll therefor. 

“See, 4. And be it further enacted, That the following propositions be, and 
the same are hereby, offered to the said people of Oregon for their free accept- 
ance or rejection, which, if accepted, shall be obligatory on the United States 
and upon the said State of Oregon, to wit: First ... Provided, That the fore- 
going propositions, hereinbefore offered, are on the condition that the people 
of Oregon shall provide by an ordinance, irrevocable without the consent of 
the United States, that said State shall never interfere with the primary dis- 
posal of the soil within the same by the United States, or with any regulations 
Congress may find necessary for securing the title in said soil to bona fide pur- 
chasers thereof ....” 


13. SOUTH DAKOTA 


The enabling act of South Dakota, approved February 22, 1889, was a part 
of the enabling act for the States of North and South Dakota, Montana and 
Washington (25 Stat. 677 c. 180 § 4). 

See No. 6, above, for provisions in this act. 
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14, TEXAS 


The joint resolution for annexing Texas to the United States, approved 
Mareh 1, 1845 (5 Stat. 797-798, No. 8) provided : 

“See. 2. And be it further resolved, That the foregoing consent of Congress is 
viven upon the following conditions, and with the following guarantees, to wit: 
First, ... Second, Said State, when admitted into the Union, after ceding 
to the United States, all public edifices, fortifications, barracks, ports and har- 
iors, Navy and navy-yards, docks, magazines, arms, armaments, and all other 
property and means pertaining to the public defence belonging to said Republic 
of Texas, shall retain all the public funds, debts, taxes, and dues of every kind, 

hich may belong to or be due and owing said republic; and shall also retain 

ll the vacant and unappropriated lands lying within its limits, to be applied to 
he payment of the debts and liabilities of said Republic of Texas . 7 


15. UTAH 


The enabling act of Utah, approved July 16, 1894 (28 Stat. 108 c. 188 § 3, 110 

12) provides: 

‘et. Be Ves 

“And said [constitutional] convention shall provide, by ordinance, irrevocable 
without the consent of the United States and the people of said State 

“First. 

“Second. That the people inhabiting said proposed State do agree and declare 
that they forever disclaim all right and title to the unappropriated public lands 
ving within the boundaries thereof; ... and that until the title thereo shall 
have been extinguished by the United States, the same shall be and remain 
subject to the disposition of the United States, 

"OC, Bae bea : 

“the following grants of land hereby made to said State for the purposes 
ndicated, namely: 

“For the establishment of permanent water reservoirs for irrigating pur 
oses, five hundred thousand acres. . .” 


*% 


16. WASHINGTON 


The enabling act of Washington, approved February 22, 1889, was a part of 
the enabling act for the States of North and South Dakota, Montana and Wash- 
ington (25 Stat. 677 c. 180 § 4). 

See No. 6, above, for provisions in this act. 


17. WYOMING 


The State of Wyoming was admitted into the Union on July 11, 1890, without 
enactment of an enabling act. The act of admission (26 Stat. 223-226 c. 664) 
contains no provisions dealing with water rights or public lands. 


II. PROVISIONS IN THE CONSTITUTIONS OF RECLAMATION STATES DEALING WITH 
OWNERSHIP AND CONTROL OF WATER. IF CONSTITUTION WAS APPROVED BY 
CONGRESS 

1. ARIZONA 


Arizona adopted its constitution of 1910 and submitted it to Congress. Congress 
by joint resolution of August 21, 1911 (37 Stat. 39 No. 8), the act of admission, 
required the electors to vote upon and ratify and adopt a proposed amendment to 
this constitution, Art. VIII, § 1, as a prerequisite to admission as a State. This 
section provided for “Recall of Public Officers”. The governor was to certify 
the adoption to the President and the President to proclaim compliance with this 
joint resolution and admission of the State, which the President did on February 
14, 1912 (37 Stat. 1728). The following provisions in the Arizona constitution 
of 1910 were not affected by the joint resolutoin of 1911: 


“CONSTITUTION OF THE STATE OF ARIZONA 


“ARTICLE XVII—WATER RIGHTS 


“Section 1. The common law doctrine of riparian water rights shall not obtain 
or be of any force or effect in the State. 
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“Section 2. All existing rights to the use. of any of the water in the State for 
all useful or beneficial purposes are hereby recognized and confirmed.” (Revised 
Code of Arizona, 1928, page c). 


“ARTICLE XX—ORDINANCE 


“The following ordinance shall be irrevocable without the consent of the 
United States and the people of this State: 

“‘Fourth. The people inhabiting this State do agree and declare that they 
forever disclaim all right and title to the unappropriated and ungranted public 
lands lying within the boundaries thereof and to all lands lying within said 
boundaries owned or held by any Indian or Indian tribes, the right or title to 
which shall have been acquired through or from the United States or any prior 
sovereignty, and that, until the title of such Indian or Indian tribes shall have 
been extinguished, the same shall be, and remain, subject to the disposition and 
under the absolute jurisdiction and control of the Congress of the United States. 

“*Tenth. There are reserved to the United States, with full acquiescence of 
this State, all rights and powers for the carrying out of the provisions by the 
United States of the Act of Congress entitled “An Act appropriating the receipts 
from the sale and disposal of public lands in certain States and Territories to 
the construction of irrigation works for the reclamation of arid lands,” approved 
June 17, 1902, and Acts amendatory thereof or supplementary thereto, to the 
same extent as if this State had remained a Territory.’” (Revised Code of Ari- 
zona, 1928, pages CIV and CXIII) 


2. CALIFORNIA 


The Constitution of November 13, 1849, was submitted to Congress by the 
President on February 13, 1850 and was “found to be republican in its form of 
government,” according to the preamble to the act of admission (9 Stat. 452). 
There was no provision in the California constitution of 1849 concerning owner- 
ship and control of water or of public lands. (Thorpe’s Federal and State Con- 
stitutions, House Doc. 357, 59th Cong., v. 1, p. 391-407). 


3. COLORADO 


The enabling act of Colorado, of March 3, 1875, provided that if the con 
stitution should be formed in compliance with the provisions of this act, and if 
a majority of legal voters voted for it, the governor should certify the same to 
the President, who should issue a proclamation declaring the State admitted 
into the Union, “without any further action whatever on the part of Congress.” 
(18 Stat. 475 ec. 1389 §5). The President issued this proclamation on August 1, 
1876 (19 Stat. 665). 

The Colorado constitution of 1876 contained the following provisions: 


“COLORADO CONSTITUTION, 1876 
“ARTICLE XVI.—MINING AND IRRIGATION 


IRRIGATION 


“Section 5. The water of every natural stream not heretofore appropriated 
within the State of Colorado, is hereby declared to be the property of the public; 
and the same is dedicated to the use of the people of the State, subject to ap- 
propriation as hereinafter provided. 

“Section 6. The right to divert the unappropriated waters of any natural 
stream to beneficial uses shall never be denied. Priority of appropriation shall 
give the better right as between those using the water for the same purpose; 
but when the waters of any natural stream are not sufficient for the service of 
all those desiring the use of the same, those using the water for domestic purposes 
shall have the preference over those claiming for any other purpose, and those 
using the water for agricultural purposes shall have preference over those using 
the same for manufacturing purposes. 

“Section 7. All persons and corporations shall have the right of way across 
public, private, and corporate lands for the construction of ditches, canals, and 
flumes for the purpose of conveying water for domestic purposes, for the irriga- 
tion of agricultural lands, and for mining and manufacturing purposes, and for 
drainage, upon payment of just compensation. 
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“Section 8. The general assembly shall provide by law that the board of 
cuunty commissioners, in their respective counties, shall have power, when 
application is made to them by either party interested, to establish reasonable 
maximum rates to be charged for the use of water, whether furnished by in- 
dividuals or corporations” (Thorpe’s Constitutions, op. cit., v. 1, p. 507). 

The ordinance required to be provided by the constitutional convention con- 
cerning public lands (See Part I, No. 3, above) was not made a part of or 
attached to the constitution of 1876. 


4. IDAHO 


The act of admission of July 3, 1890 “accepted, ratified and confirmed” the 
constitution of Idaho of August 6, 1889, adopted by the people at the November 
1889 election (26 Stat. 215 c. 656 §1). Two provisions related to water rights: 


“CONSTITUTION OF IDAHO, 1889 
“ARTICLE I.—DECLARATION OF RIGHTS 


“Section 14. The necessary use of lands for the construction of reservoirs 
or storage basins, for the purposes of irrigation, or for rights of way for the 
construction of canals, ditches, tlumes, or pipes, to convey water to the place of 
use, for any useful, beneficial, or necessary purpose, or for drainage; or for the 
drainage of mines, or the working thereof, by means of roads, railroads, tram- 
ways, cuts, tunnels, shafts, hoisting works, dumps, or other necessary means to 
their complete development, or any other use necessary to the complete develop- 
ment of the material resources of the State, or the preservation of the health 
of its inhabitants, is hereby declared to be a public use, and subject to the regu- 
lation and control of the State. 

“Private property. may be taken for public use, but not until a just compen- 
sation, to be ascertained in a manner prescribed by law, shall be paid therefor. 


“ARTICLE XV.—WATER RIGHTS 


“Section 1. The use of all waters now appropriated, or that may hereafter be 
appropriated for sale, rental, or distribution; also of all water originally appro- 
priated for private use, but which after such appropriation has heretofore been, 
or may hereafter be sold, rented, or distributed, is hereby declared to be a public 
use, and subject to the regulation and control of the State in the manner pre- 
scribed by law. 

“Section 2. The right to collect rates or compensation for the use of water 
supplied to any county, city, or town, or water district, or the inhabitants thereof, 
is a franchise, and cannot be exercised except by authority of and in the manner 
prescribed by law. 

“Section 3. The right to divert and appropriate the unappropriated waters of 
any natural stream to beneficial uses, shall never be denied. Priority of appro- 
priation shall give the better right as between those using the water; but when 
the waters of any natural stream are not sufficient for the service of all those 
desiring the use of the same, those using the water for domestic purposes shall 
(subject to such limitations as may be prescribed by law) have the preference 
over those claiming for any other purpose; and those using the water for agri- 
cultural purposes shall have preference over those using the same for manu 
facturing purposes. And in any organized mining district, those using the water, 
for mining purposes, or milling purposes connected with mining, shall have 
preference over those using the same for manufacturing or agricultural purposes. 
But the usage by such subsequent appropriators shall be subject to such pro- 
visions of law regulating the taking of private property for public and private 
use, as referred to in section fourteen of Article I, of this Constitution. 

“Section 4. Whenever any waters have been, or shall be, appropriated or used 
for agricultural purposes, under a sale, rental, or distribution thereof, such sale, 
rental, or distribution shall be deemed an exclusive dedication to such use; and 
whenever such waters so dedicated shall have once been sold, rented, or distrib- 
uted to any person who has settled upon or improved land for agricultural pur- 
poses with the view of receiving the benefit of such water under such dedication, 
such person, his heirs, executors, administrators, successors, or assigns, shall not 
thereafter, without his consent, be deprived of the annual use of the same, when 
needed for domestic purposes, or to irrigate the land so settled upon or improved, 
upon payment therefor, and compliance with such equitable terms and conditions 
as to the quantity used and times of use, as may be prescribed by law. 
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“Section 5. Whenever more than one person has settled upon, or improved 
land with the view of receiving water for agricultural purposes, under a sale, 
rental or distribution thereof, as in the last preceding section of this article, 
provided, as among such persons priority in time shall give superiority of right 
to the use of such water in the numerical order of such settlements or improve- 
ments; but whenever the supply of such water shall not be sufficient to meet the 
demands of all those desiring to use the same, such priority of right shall be 
subject to such reasonable limitations as to the quantity of water used and 
times of use as the Legislature, having due regard, both to such priority of 
right and the necessities of those subsequent in time of settlement or improve- 
ment, may by law prescribe. 

“Section 6. The Legislature shall provide by law the manner in which reason- 
able maximum rates may be established to be charged for the use of water sold, 
rented or distributed for any useful or beneficial purpose.” 

The following provision relates to public lands: 


ARTICLE XXI. SCHEDULE AND ORDINANCE 


“Section 19... And the people of the State of Idaho do agree and declare 
that we forever disclaim all right and title to the unappropriated public lands 
lying within the boundaries thereof...’ (Thorpe’s Constitutions, op. cit., 
v. 2, p. 920, 943-944, 952). 

5. KANSAS 


The act of admission, of January 29, 1861 stated, in the preamble that the 
Kansas constitution of July 29, 1859, “republican in form,” was ratified and 
adopted by the people at an election in October, 1859 (12 Stat. 126 ¢. 20). The 
act of admission after granting certain lands to Kansas, required the State to 
pass an ordinance concerning public lands (See, Part I, No. 5 above). 

There was no provision in this constitution of 1859 concerning public lands 
or ownership and control of water, but the following resolution was included 
among the “Resolutions” attached to the constitution : 

“Resolved, That Congress be further requested to pass an act appropriating 
fifty thousand acres of land for the improvement of the Kansas river from its 
mouth to Fort Riley” (Thorpe’s Constitutions, op. cit., v. 2, p. 1261). 

However, the act of admission stated : 

“That nothing in this act shall be construed as an assent by Congress to 
all or to any of the propositions or claims contained in the ordinance of said 
constitution of the people of Kansas, or in the resolutions thereto attached” (12 
Stat. 129 ¢. 20 § 3). 

6. MONTANA 


The enabling act of Montana, approved February 22, 1889 (25 Stat. 679 c. 
180 § 8) provided for formation of a constitution and passage of a certain 
ordinance by the constitutional convention (See Part I, No. 6, above) and for 
submission of same to the people. If the people voted for the constitution the 
result of the election was to be certified by the governor to the President. If the 
constitution was republican in form and if the provisions in the enabling act 
had been complied with, the President was to issue a proclamation announcing 
the result of the election and thereupon the State should be “deemed admitted 
by Congress into the Union”. The President proclaimed the admission of Mon- 
tana on November 8, 1889 (26 Stat. 1551-1552). 

The Montana Constitution of 1889 contains the following provisions concern- 
ing waters: 

“MONTANA CONSTITUTION, 1889 
“ARTICLE III.—A DECLARATION OF RIGHTS OF THE PEOPLE OF THE STATE OF MONTANA 


“Section 15. The use of all water now appropriated, or that may hereafter 
be appropriated for sale, rental, distribution or other beneficial use and the 
right of way over the lands of others, for all ditches, drains, flumes, canals and 
acqueducts, necessarily used in connection therewith, as well as the sites for 
reservoirs necessary for collecting and storing the same, shall be held to be a 
public use. Private roads may be opened in the manner to be prescribed by law, 
but in every case the necessity of the road, and the amount of all damage to 
be sustained by the opening thereof, shall be first determined by a jury, and such 
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amount together with the expenses of the proceeding shall be paid by the person 
to be benefited.” (Thorp’s Constitutions, op. cit., v. 4, p. 2302) 
Appended to the constitution is the following ordinance: 


“ORDINANCE NO, 1 FEDERAL RELATIONS 


“Be it Ordained: First, 

“Second. That the people inhabiting the said proposed State of Montana, 
do agree and declare that they forever disclaim all right and title to the un 
appropriated public lands lying within the boundaries thereof * * * 

“Sixth. That the Ordinances in this Article shall be irrevocable without the 
consent of the United States and the people of said State of Montana.” (Thorpe’s 
Constitutions, op. cit., v. 4, p. 2338) 


7. NEBRASKA 


The Nebraska act of admission, approved February 9, 1867 (14 Stat. 391-892 
c. 36 $1) “accepted, ratified and confirmed” the constitution of 1866, but re- 
quired the State to accept the fundamental condition that there should be no 
denial of the elective franchise or any other right by reason of race or color. 
The assent to this condition was to be transmitted to the President and the 
President was to announce the fact by proclamation, ‘whereupon said funda- 
mental condition shall be held as a part of the organic law of the State, and 
thereupon, and without any further proceeding on the part of Congress, the 
admission of said State into the Union shall be considered as complete”. The 
President proclaimed admission on March 1, 1867 (14 Stat. 820-821). 

The Nebraska constitution of February 9, 1866 provided : 


“EMINENT DOMAIN 


“Section 1. The State shall have concurrent jurisdiction on all rivers border 
ing on this State, so far as such river shall form a common boundary to the 
State and any other State or Territory now or hereafter to be formed and 
bounded by the same. And the river Missouri, and the navigable waters leading 
into the Missouri, and the carrying places between the same, shall be common 
highways, and forever free, as well to the inhabitants of the State as to the 
citizens of the United States, without any tax, impost, or duty therefor. 


“SCHEDULE 


“Section 6. This constitution is formed, and the State of Nebraska asks to 
be admitted into the Union on an equal footing with the original States on the 
condition and faith of the terms and propositions stated and specified in an 
act of Congress approved April nineteenth, 1864, authorizing the people of the 
Territory to form a constitution and State government; the people of the State 
of Nebraska hereby accepting the conditions in said act specified.’ (Thorpe’s 
Constitutions, op. cit., v. 4, p. 2858, 2360.) 


8. NEVADA 


The enabling act of Nevada, approved March 21, 1864 provided that in case 
a constitution was formed in compliance with the provisions of this act and 
the majority of the voters voted for same, the governor was to certify to same to 
the President and the President was to issue a proclamation declaring the state 
admitted into the Union, “without any further action whatever on the part of 
Congress”. (13 Stat. 31-82 ec. 36 §5) The President proclaimed admission on 
October 31, 1864 (13 Stat. 749). 

The Nevada constitution of 1864 provides: 


“CONSTITUTION OF THE STATE OF NEVADA, 1864 
“ORDINANCE 
“3. In obedience to the requirements of an Act of the Congress of the United 
States, approved March twenty-first, A. D. eighteen hundred and sixty-four, to 


enable the people of Nevada to form a Constitution and State Government, this 
Convention, elected and convened in obedience to said enabling Act, do ordain 
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as follows, and this ordinance shall be irrevocable, without the consent of the 
United States and the people of the State of Nevada. 

“Third. That the people inhabiting said Territory do agree, and declare, that 
they forever disclaim all right and title to the unappropriated public lands lying 
within said Territory, and that the same shall be and remain at the sole and 
entire disposition of the United States * * *” (Thorpe’s Constitutions, op. cit., 
v. 4, p. 2401-2402) 


9. NEW MEXICO 


The joint resolution to admit New Mexico as a State in the Union required 
New Mexico to make certain amendments to its constitution as a condition 
precedent to admission. These amendments had nothing to do with water 
rights. When the conditions of this joint resolution had been complied with, 
the President was to proclaim admission. Upon the issuance of said proclama- 
tion the proposed State so complying “shall be deemed admitted by Congress 
into the Union”. (37 Stat. 39-42, No. 8 §1-6). The President proclaimed ad- 
mission on January 6, 1912 (37 Stat. 1723). 

The constitution of New Mexico adopted January 21, 1911 (N. M. Statutes, 
1953, Ann. v. 1, p. 240-264) provides: 


“New Mexico CONSTITUTION OF 1911 
“ARTICLE XVI.-—IRRIGATION AND WATER RIGHTS 


“Section 1. All existing rights to the use of any waters in this state for any 
useful or beneficial purposes are hereby recognized and confirmed. 

“Section 2. The unappropriated water of every natural stream, perennial or 
torrential, within the state of New Mexico, is hereby declared to belong to 
the public and to be subject to appropriation for beneficial use, in accordance 
with the laws of the state. Priority of appropriation shall give the better right. 

“Section 3. Beneficial use shall be the basis, the measure and the limit of the 
right to the use of water. 

“Section 4. The legislature is authorized to provide by law for the organiza- 
tion and operation of drainage districts and systems. 


“ARTICLE XXI.—COMPACT WITH THE UNITED STATES 
“PREAMBLE 


“In eompliance with the requirements of the act of Congress, entitled, “An 
act to enable the people of New Mexico to form a Constitution and state gov- 
ernment and be admitted into the Union on an equal footing with the original 
states; and to enable the people of Arizona to form a Constitution and state 
government and be admitted into the Union on an equal footing with the original 
states,’ approved June twentieth, nineteen hundred and ten, it is hereby 
provided : 

‘Section 2. The people inhabiting this state do agree and declare that they 
forever disclaim all right and title to the unappropriated and ungranted public 
lands lying within the boundaries thereof * * * that no taxes shall be imposed 
by this state upon lands or property therein belonging to or which may hereafter 
be acquired by the United States or reserved for its use. 

“ ‘Section 7. There are hereby reserved to the United States, with full acqui- 
escence of the people of this state, all rights and powers for the carrying out of 
the provisions by the United States of the act of congress, entitled, “An act ap- 
propriating the receipts from the sale and disposal of public lands in certain states 
and territories to the construction of irrigation works for the reclamation of arid 
lands,” approved June seventeenth, nineteen hundred and two, and acts amend- 
atory thereof or supplementary thereto, to the same extent as if this state had 
remained a territory. 

“ ‘Section 9. This state and its people consent to all and singular the provisions 
of the said act of congress, approved June twentieth, nineteen hundred and ten, 
concerning the lands by said act granted or confirmed to this state, the terms and 
conditions upon which said grants and confirmations were made and the means 
and manner of enforcing such terms and conditions, all in every respect and 
particular as in said act provided. 

“*Section 10. This ordinance is irrevocable without the consent of the United 
States and the people of this state, and no change or abrogation of this ordinance, 





WATER RIGHTS SETTLEMENT ACT 413 


in whole or in part, shall be made by any constitutional amendment without the 
onsent of congress.’ ”’ 
10. NORTH DAKOTA 


The enabling act of North Dakota, approved February 22, 1889 (25 Stat. 679 
180 $8) provided for formation of a constitution and passage of a certain 
rdinance by the constitutional convention (See Part I, No. 10, above) and for 
submission of same to the people. If the people-voted for the constitution the 
result of the election was to be certified by the governor to the President. if 
he constitution was republican in form and if the provisions in the enabling act 
had been complied with, the President was to issue a proclamation announcing 
he result of the election and thereupon the State should be “deemed admitted by 
Congress into the Union”. The President proclaimed the admission of North 
Dakota on November 2, 1889 (26 Stat. 1548-1549). The North Dakota constitu- 
on of 1889 provides: 


“CONSTITUTION OF NortH Daxora, 1889 
“ARTICLE 16.—COMPACT WITH TITE UNITED STATES 


‘Section 203. The following article shall be irrevocable without the consent of 
he United States and the people of this state: 
2. The people inhabiting this state do agree and declare that they forever dis- 
aim all right and title to the unappropriated public lands lying within the boun- 
iries thereof... 
This agreement shall take effect and be in force from and after the admission 
to the union, as one of the United States of America, of either the State of 
North Dakota or the State of South Dakota.” (Thorpe’s Constitutions, op. cit., 
v. 5, p. 2880-2881.) 
11. OKLAHOMA 


Che enabling act of Oklahoma of June 16, 1906 (34 Stat. 271, 

ded for formation of a constitution, which was to include certain specified pro- 

sions. (See Part I, No. 11 above) The constitution was to be submitted to the 
eople and if the majority of the votes was for the constitution, the governor was 
to certify the result to the President. If the constitution complied with the re- 
juirements in the enabling act, the President was to issue a proclamation an- 
nouncing the result of the election and Oklahoma was to be “deemed admitted by 
Congress into the Union’. The President proclaimed admission of Oklahoma into 
he Union on November 16, 1907 (35 Stat. 2160-2161). 

he following provisions are incorporated in the Oklahoma constitution of 1907: 


“CONSTITUTION OF OKLAHOMA, 1907 
“ARTICLE I—FEDERAL RELATIONS 


“Section 3. The people inhabiting the State do agree and declare that they 
orever disclaim all right and title in or to any unappropriated public lands 
ving within the boundaries thereof . 


“Article XVI 
“Public roads, highways, and internal improvements 
“Levees, Drains, and Ditches 


Section 3. The legislature shall have power and shall provide for a system 
of levees, drains, and ditches and of irrigation in this State when deemed ex- 
pedient, and provide for a system of taxation on the lands affecte1 or benefited 
by such levees, drains, and ditches and irrigation, or on crops produced on such 
and, to discharge such bonded indebtedness or expenses necessarily incurred 
n the establishment of such improvements; and to provide for compulsory 
issuance of bonds by the owners or lessees of the lands benefited or affected by 
such levees, drains, and ditches or irrigation. 


“Schedule 


“Section 36. The ordinance adopted by the constitutional convention, entitled, 
‘An ordinance, providing for an election, at which the proposed constitution for 
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the proposed State of Oklahoma shall be submitted to the people thereef for 
ratification or rejection, and submitting separately to the people of the proposed 
State of Oklahoma the proposed prohibition article, making substantially the 
terms of the enabling act uniformly applicable to the entire State, for ratification 
or rejection, and for the election of certain State, district, county, and township 
officers provited for by said proposed constitution, and for the election of mem- 
bers of the legislature of said proposed State of Oklahoma and for five Represent 
atives to Congress,” is hereby ratified and shall be valid for all the purposes 
hereof.” (Thorpe’s Constitutions, op. cit., v. 7, p. 4271, 4823, 4339). 


12. OREGON 


Oregon had already adopted a constitution when it applied for admission into 
the Union. Congress in the preamble to the act of admission, of February 14, 
1859, stated that it was “republican in form”; (11 Stat. 383 ¢. 33) but made cer 
tain propositions to the State (See Part I, No. 12, above). The Oregon constitu- 
tion of 1857 contained no provision concerning water rights or public lands. 
(Thorpe’s Constitutions, op. cit., v. 5, p. 2998-3018). 


13. SOUTH DAKOTA 


The enabling act of South Dakota, approved February 22, 1889 (25 Stat. 679 
ec. 180 §8) provided for formation of a constitution and passage of a certain 
ordinance by the constitutional convention (See Part I, No. 13, above) and for 
submission of same to the people. If the people voted for the constitution the 
result of the election was to be certified by the governor to the President. If the 
constitution was republican in form and if the provisions in the enabling act had 
been complied with, the President was to issue a proclamation announcing the 
result of the election and thereupon the State should be “deemed admitted by 
Congress into the Union”. The President proclaimed the admission of South 
Dakota on November 2, 1889 (26 Stat. 1549-1551). 

The South Dakota constitution of 1889 contained the following provisions : 


“CONSTITUTION OF SoutH Dakota, 1889 
“ARTICLE XXII.—COMPACT WITH THE UNITED STATES 


“The following articles shall be irrevocable without the consent of the United 
States and the people of the State of South Dakota expressed by their legislative 
assembly: ... 

Second. That we, the people inhabiting the State of South Dakota, do agree 
and declare that we forever disclaim all right and title to the unappropriated 
public lands lying within the boundary of South Dakota .. .” 


“ARTICLE XXVI.—SCHEDULE AND ORDINANCE 


“Section 18. That we, the people of the State of South Dakota, do ordain: 

“Second. That we the people inhabiting the State of South Dakota, do agree 
and declare that we forever disclaim all right and title to the unappropriated 
public lands lying within the boundaries of South Dakota : 

“| hese ordinances shall be irrevocable without the consent of the United States, 
and also the people of the said State of South Dakota expressed by their legisla- 
tive assembly.” (Thorpe’s Constitutions. op. cit., v. 6, p. 3393-3394, 3400, 3401). 


14. TEXAS 


In the preamble to the joint resolution of December 29, 1845 for admission of 
Texas as a State into the Union, it is stated that the people of Texas had adopted 
a constitution and erected a new State with a republican form of government and 
that they had assented to the conditions in the joint resolution of March 1, 1845, 
(See Part I, No. 14, above) for annexing Texas (9 Stat. 108 No. 1). 

The Texas constitution of 1845 made the following provision: 


“CONSTITUTION OF TrxAs, 1845 
“ARTICLE XIII.—-SCHEDULE 


“Section 18. The ordinance passed by the convention on the fourth day of July, 
assenting to the overtures for the annexation of Texas to the United States, shall 
be attached to this constitution and form a part of the same.” 
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There was no provision in the constitution concerning water rights, other than 
this assent to the conditions in the act of annexation. (Thorpe’s Constitutions, 
op. cit., v. 6, p. 3568.) 


15. UTAH 


The enabling act of Utah, approved July 11, 1894 (28 Stat. 108-109 c. 138 § 4) 
provided for formation of a constitution and for an ordinance irrevocable without 
the consent of the United States. The same were to be submitted to the people 
and if they voted for the constitution the governor was to certify same to the 
President. If the provisions of the enabling act had been complied with the 
President was to issue a proclamation announcing the result of the election and 
thereupon Utah “shall be deemed admitted by Congress into the Union.” ‘The 
President proclaimed the admission of Utah into the Union on January 4, 1896 
(29 Stat. 876-877). 

The Utah constitution of 1895 contained the following provisions: 


“CONSTITUTION OF THE STATE OF UTAH, 1895 
“ARTICLE III.—-ORDINANCE 


“The following ordinance shall be irrevocable without the consent of the United 
States and the people of this State: 

“Second. The people inhabiting this State do affirm and declare that they 
forever disclaim all right and title to the unappropriated public lands lying 
within the boundaries hereof . 


“ARTICLE XVII. WATER RIGHTS 


“Section 1. All existing rights to the use of any of the waters in this State for 
any useful or beneficial purpose are hereby recognized and confirmed.” (‘Thorpe’s 
Constitutions, op. cit., v. 6, p. 3705, 3728.) 


16. WASHINGTON 


The enabling act of Washington, approved February 22, 1889 (25 Stat. 679 
ce. 180 $8) provided for formation of a constitution and passage of a certain 
ordinance by the constitutional convention (See Part I, No. 16, above) and for 
submission of same to the people. If the people voted for the constitution the 
result of the election was to be certified by the governor to the President. If the 
constitution was republican in form and if the provisions in the enabling act had 
been complied with, the President was to issue a proclamation announcing the 
result of the election and thereupon the State should be “deemed admitted by 
Congress into the Union”. The President proclaimed the admission of Wash- 
ington into the Union on November 11, 1889 (26 Stat. 1552-1553). 

Phe Washington constitution of 1889 contained the following provisions: 


“CONSTITUTION OF THE STATE OF WASHINGTON, 1889 


“ARTICLE XV.—HARBORS AND TIDE WATERS 


“Section 1. The legislature shall provide for the appointment of a commission 
whose duty it shall be to locate and establish harbor lines in the navigable 
waters of all harbors, estuaries, bays and inlets of this state, wherever such 
navigable waters lie within or in front of the corporate limits of any city or 
within one mile thereof upon either side. The state shall never give, sell or lease 
to any private person, corporation or association any rights whatever in the 
waters beyond such harbor lines, nor shall any of the area lying between any 
harbor line and the line of ordinary high tide, and within not less than fifty 
feet nor more than 600 feet of such harbor line (as the commissioners shall 
determine) be sold or granted by the State, nor its right to control the same 
relinquished, but such area shall be forever reserved for landings, wharves, 
streets and other conveniences of navigation and commerce. 

“Section 2. The legislature shall provide general laws for the leasing of the 
right to build and maintain wharves, docks and other structures upon the areas 
mentioned in section 1 of this article, but no lease shall be made for any term 
longer than thirty years, or the legislature may provide by general laws for 
the building and maintaining upon such area, wharves, docks and other struc- 
tures. 
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“Section 3. Municipal corporations shall have the right to extend their streets 
over intervening tide lands to and across the area reserved as herein provided. 


“ARTICLE XVII.——TIDE LANDS 


“Section 1. The State of Washington asserts its ownership to the beds and 
shores of all navigable waters, in the state up to and including the line of ordi- 
nary high tide, in waters where the tide ebbs and flows, and up to and including 
the line of ordinary high water within the banks of all navigable rivers and 
lakes: Provided, That this section shall not be construed so as to debar any 
person from asserting his claim to vested rights in the courts of the state. 
“Section 2. The state of Washington disclaims all title in and claim to all tide, 
swamp and overflowed lands patented by the United States: Provided, The same 
is not impeached for fraud. 


“ARTICLE XXI.—WATER AND WATER RIGHTS 


“Section 1. The use of the waters of the state for irrigation, mining and 
manufacturing purposes shall be deemed a public use. 


“ARTICLE XXVI.—COMPACT WITH THE UNITED STATES 


“The following ordinance shall be irrevocable without the consent of the 
United States and the people of this state: * * * 

“Second. That the people inhabiting this state do agree and declare that they 
forever disclaim all right and title to the unappropriated public lands lying 
within the boundaries of this state * * *” (Thorpe’s Constitutions, op. cit., 1. 7, 
p. 3999-4000, 4401, 4004-4005) . 


17. WYOMING 


The act of admission of Wyoming, approved July 11, 1890 “accepted, ratified 
and confirmed”, the Wyoming constitution of 1889 (26 Stat. 222 c. 664 §1). The 
following provisions in this constitution relate to water rights: 


“WYOMING CONSTITUTION OF 1889 
“ARTICLE NO. I.—DECLARATION OF RIGHTS 


“Section 31. Water being essential to industrial prosperity, of limited amount, 
and easy of diversion from its natural channels, its control must be in the State, 
which is providing for its use, shall equally guard all the varied interests 
involved. 

“ARTICEE NO. VIII.—IRRIGATION AND WATER RIGHTS 


“Section 1. The water of all natural streams, springs, lakes or other collection 
of still water, within the boundaries of the State, are hereby declared to be the 
property of the State. 

“Section 2. There shall be constituted a board of control, to be composed of 
the state engineer and superintendents of the water divisions ; which shall under 
such regulations as may be prescribed by law, have the supervision of the waters 
of the state and of their appropriation, distribution and diversion and of the 
various officers connected therewith. Its decisions to be subject to review by 
the courts of the State. 

“Section 3. Priority of appropriation for beneficial uses shall give the better 
right. No appropriation shall be denied except when such denial is demanded 
by the public interests. 

“Section 4. The legislature shall by law divide the State into four (4) water 
divisions and provide for the appointment of superintendents thereof. 

“Section 5. There shall be a state engineer who shall be appointed by the 
governor of the State and confirmed by the senate; he shall hold his office for the 
term of six (6) veurs or until his successor shall have been appointed and shall 
have qualified. He shall be president of the board of control and shall have 
general supervision of the waters of the State and of the officers connected with 
its distribution. No person shall be appointed to this position who has not such 
theoretical knowledge and such practical experience and skill as shall fit him for 


the position. 
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“Ordinances 


“The following article shall be irrevocable without the consent of the United 
States and the people of this State: ... 

“ ‘Section 3. The people inhabiting this State do agree and declare that they 
forever disclaim all right and title to the unappropriated public lands lying 
within the boundaries thereof...” (Thorpe’s Constitutions, v. 7, p. 4119, 
4138-4139, 4154). 

Resecca Norz 


American Law Division. 
April 11, 1956. 
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